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A BILL FOR AN ACT 
 

 

RELATING TO TRANSPORTATION. 
 
 
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII: 
 

PART I 1 

 SECTION 1.  (a)  The Hawaii supreme court has dete rmined 2 

that chapter 343, Hawaii Revised Statutes, requires  that an 3 

environmental assessment be performed with respect to certain 4 

improvements at Kahului harbor intended for and to be used by a 5 

large capacity ferry vessel company to provide inte r-island 6 

ferry service between the islands of Oahu, Maui, Ka uai, and 7 

Hawaii, using harbor facilities on each island, and  that the 8 

environmental assessment must take into account sec ondary 9 

effects of the Kahului harbor improvements. 10 

 The legislature finds that the existing circumstan ces, 11 

specifically the construction and completion of har bor 12 

improvements and the subsequent operation of a larg e capacity 13 

ferry vessel company for a limited period of time, present a 14 

unique situation.  Seldom, if ever, has a judicial determination 15 

overturned harbor improvements and business operati ons that were 16 

previously authorized by the government and approve d by the 17 

lower court approximately two years earlier.  Such an occurrence 18 
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is not explicitly contemplated in chapter 343, Hawa ii Revised 1 

Statutes, and is not consistent with the intent of the 2 

legislature.  As such, the policy that applies unde r law should 3 

be amended and clarified. 4 

 The legislature further finds that the operation o f a large 5 

capacity ferry vessel company, specifically, using a new class 6 

of large capacity ferry vessels capable of transpor ting large 7 

numbers of people, motor vehicles, and cargo with e ase, is in 8 

the public interest in that it provides a real and innovative 9 

alternative to existing modes of transporting peopl e, motor 10 

vehicles, and cargo between the islands of the stat e.  With its 11 

ability to transport large quantities of cargo betw een islands 12 

in a very short period of time, agricultural produc e would 13 

suffer less heat damage in transit, resulting in hi gher quality 14 

produce and fresh food products at a lower cost for  all 15 

residents of the state.  By encouraging the growing  of products 16 

on the islands of Kauai, Maui, and Hawaii for the O ahu market, 17 

the operations of a large capacity ferry vessel com pany would 18 

foster diversified agriculture, helping the State o f Hawaii to 19 

meet one of its constitutional mandates.  Further, in times of 20 

natural or other disasters, a large capacity ferry vessel 21 
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company could provide the means to rapidly deploy d isaster 1 

relief personnel, equipment, and supplies. 2 

 The legislature also finds that it is clearly in t he public 3 

interest that a large capacity ferry vessel service  should 4 

commence as soon as possible, and that harbor impro vements 5 

continue to be constructed and be allowed to be use d, while any 6 

environmental studies, including any environmental assessments 7 

or environmental impact statements, are conducted. 8 

  The legislature also finds that it would be desir able and 9 

appropriate for the department of transportation to  prepare or 10 

contract to prepare an environmental impact stateme nt regarding 11 

commercial harbor improvements undertaken to accomm odate a large 12 

capacity ferry vessel company and its operations, e ven if such 13 

an environmental impact statement may not yet be le gally 14 

required.  Such an environmental impact statement s hould include 15 

secondary impacts of such commercial harbor improve ments, 16 

including impacts of a large capacity ferry vessel company and 17 

its operations. 18 

 The legislature further finds that it would be app ropriate 19 

for: 20 

 (1) An oversight task force to study the State's a ctions 21 

regarding the establishment of the operations of an y 22 
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large capacity ferry vessel company as a whole, and  1 

the impact of any existing or proposed large capaci ty 2 

ferry vessel operations, and to report its findings  to 3 

the legislature and governor; and 4 

 (2) The auditor to conduct a performance audit on,  among 5 

other things, how the State conducted its proceedin gs 6 

and determined that harbor improvements related to the 7 

operation of a certain large capacity ferry vessel 8 

company should receive an exemption from the need t o 9 

conduct either an environmental assessment or 10 

environmental impact statement under chapter 343, 11 

Hawaii Revised Statutes, including why secondary 12 

impacts were not considered. 13 

 (b)  This Act adopts a new policy, and further cla rifies 14 

and amends existing law, with respect to this new t ype of inter-15 

island ferry service to provide that, during the pe riod in which 16 

any required environmental review and studies, incl uding 17 

environmental assessments or environmental impact s tatements, 18 

are prepared, and also following their completion: 19 

 (1) A large capacity ferry vessel company and larg e 20 

capacity ferry vessels may operate subject to the 21 
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employment of measures to mitigate significant 1 

environmental effects; 2 

 (2) Agreements with respect to the operations of a  large 3 

capacity ferry vessel company, including a large 4 

capacity ferry vessel company operating agreement, 5 

entered into between the State and a large capacity  6 

ferry vessel company, may be enforced as written or  as 7 

executed or re-executed; and 8 

 (3) Related harbor improvements may be constructed  and 9 

used by the State, by a large capacity ferry vessel  10 

company, and by others, 11 

notwithstanding the fact that the non-preparation o r non-12 

completion of environmental assessments or environm ental impact 13 

statements, the lack of acceptance of an environmen tal impact 14 

statement, or the lack of a finding of no significa nt impact, 15 

would otherwise have barred, delayed, been a condit ion precedent 16 

to, or interfered with paragraphs (1) through (3). 17 

 (c)  This Act further clarifies and amends existin g law to 18 

provide that: 19 

 (1) Due to the unique nature and critical importan ce of 20 

the inter-island ferry service industry to the peop le 21 

of our state, the construction and use of harbor 22 
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improvements to facilitate this new type of inter-1 

island ferry service is to be governed by this Act,  2 

and not by chapter 343, Hawaii Revised Statutes; an d 3 

 (2) Such construction and use shall continue, whil e any 4 

environmental review and studies, including 5 

environmental assessments or environmental impact 6 

statements, are prepared and following their 7 

completion, notwithstanding the fact that the non-8 

preparation or non-completion of environmental 9 

assessments or environmental impact statements, the  10 

lack of acceptance of an environmental impact 11 

statement, or the lack of a finding of no significa nt 12 

impact, would otherwise have barred, delayed, been a 13 

condition precedent to, or interfered with such 14 

construction and use. 15 

 (d)  The purpose of this Act is to facilitate the 16 

establishment of inter-island ferry service and, at  the same 17 

time, protect Hawaii's fragile environment by clari fying that 18 

neither the preparation of an environmental assessm ent, nor a 19 

finding of no significant impact, nor acceptance of  an 20 

environmental impact statement shall be a condition  precedent 21 

to, or otherwise be required prior to: 22 
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 (1) The operation of a large capacity ferry vessel  company 1 

pursuant to any certificate of public convenience a nd 2 

necessity approved by the public utilities commissi on; 3 

 (2) The operation of a large capacity ferry vessel  company 4 

and large capacity ferry vessel between any port or  5 

harbor in Hawaii pursuant to any written operating 6 

agreement; 7 

 (3) The construction, use, or operation of any 8 

improvements at Kahului harbor and any other harbor  in 9 

the state relating to the operation of a large 10 

capacity ferry vessel company or large capacity fer ry 11 

vessel; or 12 

 (4) The appropriation or expenditure of any funds,  the use 13 

of state lands, the issuance of any permits, or the  14 

entering into of any agreements; or 15 

 The otherwise taking of any other necessary or app ropriate 16 

actions for the purpose of facilitating any matter covered 17 

by paragraphs (1) to (4), notwithstanding the fact that the 18 

non-preparation or non-completion of environmental 19 

assessments or environmental impact statements, the  lack of 20 

acceptance of an environmental impact statement, or  the 21 

lack of a finding of no significant impact, would o therwise 22 
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have barred, delayed, been a condition precedent to , or 1 

interfered with the same; 2 

provided that upon commencement of inter-island fer ry service, 3 

the large capacity ferry vessel company shall compl y with the 4 

conditions and protocols set by the governor by exe cutive order. 5 

 (e)  The purpose of this Act is also to amend all relevant 6 

existing laws to provide that, while any environmen tal review 7 

and studies, including environmental assessments or  8 

environmental impact statements, are prepared and f ollowing 9 

their completion: 10 

 (1) A large capacity ferry vessel company and larg e 11 

capacity ferry vessels may operate; 12 

 (2) Agreements with respect to such operation, inc luding 13 

the operating agreements, entered into between the 14 

State and a large capacity ferry vessel company may  be 15 

enforced, executed, or re-executed; and 16 

 (3) Related harbor improvements may be constructed  and 17 

used by the State, by a large capacity ferry vessel  18 

company, and by others. 19 
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PART II 1 

 SECTION 2.  As used in this Act, unless the contex t 2 

otherwise requires: 3 

 "Large capacity ferry vessel" means any inter-isla nd ferry 4 

vessel that transports, is designed to transport, o r is intended 5 

to transport per voyage at least five hundred passe ngers, two 6 

hundred motor vehicles, and cargo between the islan ds of the 7 

state. 8 

 "Large capacity ferry vessel company" means any co mpany 9 

that owns or operates a large capacity ferry vessel . 10 

 "State entity" means any state or county departmen t, board, 11 

commission, and any other agency of the state or co unty. 12 

 "State marine waters" means all waters of the stat e, 13 

including the water column, water surface, and stat e submerged 14 

lands, extending from the upper reaches of the wash  of the waves 15 

on shore seaward to the limit of the State's police  power and 16 

management authority, including the United States t erritorial 17 

sea, notwithstanding any law to the contrary, and i ncluding 18 

state harbors where appropriate, notwithstanding th e depth of 19 

the harbor. 20 

 SECTION 3.  Notwithstanding chapters 205A, 269, 27 1G, and 21 

343, Hawaii Revised Statutes, or their state or cou nty 22 
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implementing rules or ordinances, including but not  limited to 1 

provisions relating to special management area perm its, 2 

certificates of public convenience and necessity, c ommon 3 

carriers by water, environmental assessments, and e nvironmental 4 

impact statements, and further notwithstanding that  5 

environmental assessments and environmental impact statements 6 

have not been prepared or completed, or have been c ompleted and 7 

an environmental impact statement is not accepted, is found 8 

unacceptable, or a finding of no significant impact  has not been 9 

made: 10 

 (1) A large capacity ferry vessel company shall ha ve the 11 

right to operate and the right to utilize Kahului 12 

harbor improvements and other improvements and 13 

facilities on any island, pursuant to and subject t o 14 

any and all agreements and contracts with state 15 

entities, relating to the operation of a large 16 

capacity ferry vessel and the use of state harbor 17 

facilities; 18 

 (2) All state harbor improvements, projects, and 19 

facilities available for or to be utilized by the 20 

large capacity ferry vessel company may be complete d 21 
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and utilized for any purpose agreed to and authoriz ed 1 

by appropriate state entities; 2 

 (3) A large capacity ferry vessel company and the 3 

appropriate state entities may proceed pursuant to and 4 

subject to all executed tariffs, agreements, and 5 

contracts between the company and the state entitie s, 6 

whether the tariffs, agreements, and contracts may 7 

have previously been found to be in violation of 8 

chapter 343, Hawaii Revised Statutes, or any other 9 

law; 10 

 (4) The operation of large capacity ferry vessels between 11 

the islands of Oahu, Maui, Kauai, and Hawaii, 12 

including the use of harbor facilities on each isla nd 13 

and improvements at Kahului harbor, is declared to be 14 

a required public convenience and necessity; 15 

 (5) A certificate of public convenience and necess ity 16 

issued to a large capacity ferry vessel company sha ll 17 

not be revoked or modified on the basis that 18 

environmental assessments or environmental impact 19 

statements have not been prepared or completed; and  20 

 (6) The construction, use, or operation of any fac ilities 21 

or improvements authorized by any agreement between  a 22 
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large capacity ferry vessel company and a state 1 

department, board, commission, or agency shall not be 2 

subject to or require any county permits or approva ls, 3 

notwithstanding the fact that the non-preparation o r non-4 

completion of environmental assessments or environm ental impact 5 

statements, the lack of acceptance of an environmen tal impact 6 

statement, or the lack of a finding of no significa nt impact, 7 

would otherwise have barred, delayed, been a condit ion precedent 8 

to, or interfered with the same. 9 

 SECTION 4.  (a)  As a condition precedent to the r ights 10 

conferred by section 3 of this Act, the governor sh all impose, 11 

by means of an executive order, and without regard to chapter 12 

91, Hawaii Revised Statutes, or any other provision  of law, 13 

conditions and protocols on a large capacity ferry vessel 14 

company's inter-island operations to mitigate signi ficant 15 

environmental effects that the governor determines,  in the 16 

governor's judgment, are likely to be caused by suc h inter-17 

island operations. 18 

 In making such determinations, the governor shall consider 19 

the effects such operations may have on: 20 

 (1) Ocean life and marine animals and plants, incl uding a 21 

whale avoidance policy and procedures; 22 
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 (2) Water resources and quality; 1 

 (3) Harbor infrastructure; 2 

 (4) Vehicular traffic; 3 

 (5) Public safety and security; 4 

 (6) Controlling the spread of invasive species; 5 

 (7) Cultural resources, including hunting, fishing , and 6 

native Hawaiian resources; 7 

 (8) Economic consequences and impact; and 8 

 (9) Any other natural resource or community concer n the 9 

governor deems appropriate. 10 

 The governor shall also consider establishing cond itions 11 

and protocols such as requiring department of agric ulture 12 

inspectors and department of land and natural resou rces 13 

conservation and resources enforcement personnel on  each inter-14 

island voyage conducted by a large capacity ferry v essel 15 

company, as the governor deems necessary and approp riate.  The 16 

governor shall notify the legislature of any condit ions or 17 

protocols established, including the entities consu lted, within 18 

ten days of establishing the condition or protocol.  19 

 (b)  Any large capacity ferry vessel company autho rized to 20 

operate pursuant to this Act shall agree to abide b y any 21 

conditions or protocols established by the governor  pursuant to 22 



Page 14  
  
  
 

S.B. NO. 

 
 
 
 

 

this Act as a condition precedent to commencing its  operations 1 

authorized under this Act, in a form satisfactory t o the 2 

attorney general. 3 

 (c)  The legislature reserves the sole right to: 4 

 (1) Review the adequacy of any conditions or proto cols 5 

imposed by the governor under this Act; and 6 

 (2) Impose, by law, any other conditions or protoc ols it 7 

deems necessary and appropriate to further protect the 8 

state's environment or communities, or both, in 9 

addition to any conditions or protocols imposed by the 10 

governor under this Act. 11 

 SECTION 5.  Any large capacity ferry vessel operat ing in 12 

state marine waters pursuant to section 3 shall com ply with all 13 

laws of general applicability, except as otherwise provided in 14 

this Act.  The environmental review process for sta te actions in 15 

connection with a large capacity ferry vessel compa ny shall be 16 

governed by this Act, and not by chapter 343, Hawai i Revised 17 

Statutes. 18 

PART III 19 

 SECTION 6.  Nothing in this part shall be deemed o r 20 

construed to impose a condition precedent to any ac tivity 21 

authorized under parts I, II, or IV of this Act. 22 
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 SECTION 7.  As used in this part, unless the conte xt 1 

otherwise requires: 2 

 "Acceptance" means a formal determination of accep tability 3 

that the document required to be filed pursuant to this part, 4 

fulfills the definitions and requirements of an env ironmental 5 

impact statement, adequately describes identifiable  6 

environmental impacts, and satisfactorily responds to comments 7 

received during the review of the statement.  Accep tance does 8 

not mean that the action is environmentally sound o r unsound, 9 

but only that the document complies with this part.  10 

 "Action" means any program or project that is prop osed or 11 

completed by the department and covered by this par t. 12 

 "Addendum" means an attachment to a draft environm ental 13 

impact statement, prepared at the discretion of the  department, 14 

and distinct from a supplemental statement, for the  purpose of 15 

disclosing and addressing clerical errors such as i nadvertent 16 

omissions, corrections, or clarifications to inform ation already 17 

contained in the draft environmental impact stateme nt already 18 

filed with the office. 19 

 "Agency" means any department, office, board, or c ommission 20 

of the state or county government which is a part o f the 21 

executive branch of that government. 22 
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 "Approval" means a discretionary consent required from an 1 

agency.  Discretionary consent means a consent, san ction, or 2 

recommendation from an agency for which judgment an d free will 3 

may be exercised by the issuing agency, as distingu ished from a 4 

ministerial consent.  Ministerial consent means a c onsent, 5 

sanction, or recommendation from an agency upon a g iven set of 6 

facts, as prescribed by law or rule without the use  of judgment 7 

or discretion. 8 

 "Cumulative impact" means the impact on the enviro nment 9 

which results from the incremental impact of the ac tion when 10 

added to other past, present, and reasonably forese eable future 11 

actions regardless of what agency or person underta kes such 12 

other actions.  Cumulative impacts can result from individually 13 

minor but collectively significant actions taking p lace over a 14 

period of time. 15 

 "Department" means the department of transportatio n. 16 

 "Effects" or "impacts" as used in this part are sy nonymous.  17 

Effects may include ecological effects (such as the  effects on 18 

natural resources and on the components, structures , and 19 

functioning of affected ecosystems), aesthetic effe cts, historic 20 

effects, cultural effects, economic effects, social  effects, or 21 

health effects, whether primary, secondary, or cumu lative.  22 
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Effects may also include those effects resulting fr om actions 1 

which may have both beneficial and detrimental effe cts, even if 2 

on balance the agency believes that the effect will  be 3 

beneficial. 4 

 "Environment" means humanity's surroundings, inclu sive of 5 

all the physical, economic, cultural, and social co nditions that 6 

exist within the area affected by an action, includ ing land, 7 

human and animal communities, air, water, minerals,  flora, 8 

fauna, ambient noise, and objects of historic or ae sthetic 9 

significance. 10 

 "Environmental impact" means an effect of any kind , whether 11 

immediate or delayed, on any component of the envir onment. 12 

 "Environmental impact statement" or "statement" me ans an 13 

informational document prepared in compliance with this part  and 14 

which discloses the environmental effects of an act ion, effects 15 

of an action on the economic welfare, social welfar e, and 16 

cultural practices of the community and state, effe cts of the 17 

economic activities arising out of the action, meas ures proposed 18 

to minimize adverse effects, and alternatives to th e action and 19 

their environmental effects. 20 

 The initial statement filed for public review shal l be 21 

referred to as the draft statement and shall be dis tinguished 22 
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from the final statement which is the document that  has 1 

incorporated the public's comments and the response s to those 2 

comments.  The final statement is the document that  shall be 3 

evaluated for acceptability by the office. 4 

 "Office " means the office of environmental quality control.  5 

 "Person" includes any individual, partnership, fir m, 6 

association, trust, estate, private corporation, or  other legal 7 

entity other than an agency. 8 

 "Primary impact" or "primary effect" or "direct im pact" or 9 

"direct effect" means effects which are caused by t he action and 10 

occur at the same time and place. 11 

 "Secondary impact" or "secondary effect" or "indir ect 12 

impact" or "indirect effect" means effects which ar e caused by 13 

the action and are later in time or farther removed  in distance, 14 

but are still reasonably foreseeable.  Indirect eff ects may 15 

include growth inducing effects and other effects r elated to 16 

induced changes in the pattern of land use, populat ion density 17 

or growth rate, and related effects on air, water, and other 18 

natural systems, including ecosystems. 19 

 "Significant effect" or "significant impact" means  the sum 20 

of effects on the quality of the environment, inclu ding actions 21 

that irrevocably commit a natural resource, curtail  the range of 22 
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beneficial uses of the environment, are contrary to  the State's 1 

environmental policies or long-term environmental g oals and 2 

guidelines as established by law, or adversely affe ct the 3 

economic welfare, social welfare, or cultural pract ices of the 4 

community and state. 5 

 SECTION 8.  The department of transportation shall  prepare 6 

or contract to prepare an environmental impact stat ement for the 7 

improvements made or to be made to commercial harbo rs throughout 8 

the state that require the expenditure of public fu nds to 9 

accommodate the use thereof by a large capacity fer ry vessel 10 

company and the secondary effects of those operatio ns on the 11 

state's environment, including the operation of the  large 12 

capacity ferry vessel company. 13 

 SECTION 9.  (a)  The environmental impact statemen t 14 

required to be prepared under this part by the depa rtment shall 15 

comply with and be in conformity with the provision s of this 16 

part. 17 

 (b)  The environmental impact statement process sh all 18 

involve at a minimum: 19 

 (1) Identifying environmental concerns; 20 

 (2) Obtaining various relevant data; 21 

 (3) Conducting necessary studies; 22 
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 (4) Receiving public and agency input; 1 

 (5) Evaluating alternatives; and 2 

 (6) Proposing measures for avoiding, minimizing, 3 

rectifying, or reducing adverse impacts. 4 

An environmental impact statement is meaningless wi thout the 5 

conscientious application of the environmental impa ct statement 6 

process as a whole, and shall not be merely a self- serving 7 

recitation of benefits and a rationalization of the  action, but 8 

shall discuss adverse effects and available alterna tives, so 9 

that decision-makers will be enlightened to any env ironmental 10 

consequences of the action.  In preparing the envir onmental 11 

impact statement, the department shall submit it fo r review and 12 

comments, and revise it, taking into account all cr itiques and 13 

responses. 14 

 (c)  In developing the statement, preparers shall m ake 15 

every effort to convey the required information suc cinctly in a 16 

form easily understood both by members of the publi c and by 17 

public decision-makers, giving attention to the sub stance of the 18 

information conveyed rather than to the particular form, length, 19 

or detail of the statement.  Data and analyses in t he statement 20 

shall be commensurate with the importance of the im pact, and 21 

less important material may be summarized, consolid ated, or 22 
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simply referenced.  Statements shall indicate at ap propriate 1 

points in the text any underlying studies, reports,  and other 2 

information obtained and considered in preparing th e statement, 3 

including cost-benefit analyses and reports require d under other 4 

legal authorities.  Care shall be taken to concentr ate on 5 

important issues and to ensure that the statement r emains an 6 

essentially self-contained document, capable of bei ng understood 7 

by the reader without the need for undue cross-refe rence. 8 

 (d)  The environmental impact statement shall conta in an 9 

explanation of the environmental consequences of th e action.  10 

The contents shall fully declare the environmental implications 11 

of the action and shall discuss all relevant and fe asible 12 

consequences of the action.  In order that the publ ic can be 13 

fully informed and that the department can make a s ound decision 14 

based upon the full range of responsible opinions o n 15 

environmental effects, the statement shall include responsible 16 

opposing views, if any, on significant environmenta l issues 17 

raised by the action. 18 

 (e)  In the preparation of a draft statement, the 19 

department shall consult all appropriate agencies a nd other 20 

citizen groups, and concerned individuals.  To this  end, the 21 

department shall endeavor to develop a fully accept able 22 
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environmental impact statement prior to the time th e statement 1 

is filed with the office, through a full and comple te 2 

consultation process, and shall not rely solely upo n the review 3 

process to expose environmental concerns. 4 

 (f)  Any substantive comments received by the depa rtment 5 

pursuant to this part shall be responded to in writ ing and as 6 

appropriate, incorporated into the draft environmen tal impact 7 

statement by the department prior its filing with t he office.  8 

Letters submitted which contain no comments on the project but 9 

only serve to acknowledge receipt of the document d o not require 10 

a written response.  Acknowledgement of receipt of these items 11 

shall be included in the final statement. 12 

 SECTION 10.  (a)  The draft environmental impact s tatement, 13 

at a minimum, shall contain: 14 

 (1) A summary sheet which concisely discusses the 15 

following: 16 

  (A) Brief description of the action;  17 

  (B) Significant beneficial and adverse impacts, 18 

including cumulative impacts and secondary 19 

impacts; 20 

  (C) Proposed mitigation measures;  21 

  (D) Alternatives considered;  22 
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  (E) Unresolved issues; and  1 

  (F) Compatibility with land use plans and policie s, 2 

and a listing of permits or approvals; 3 

 (2) A table of contents; 4 

 (3) A separate and distinct section that includes a 5 

statement of purpose and need for the action; 6 

 (4) A project description which shall include the 7 

following information, but need not supply extensiv e 8 

detail beyond that needed for evaluation and review  of 9 

the environmental impact: 10 

  (A) A detailed map, preferably a United States 11 

Geological Survey topographic map, Flood 12 

Insurance Rate Maps or Floodway Boundary Maps as 13 

applicable, and a related regional map;  14 

  (B) Statement of objectives;  15 

  (C) General description of the action's technical , 16 

economic, social, and environmental 17 

characteristics;  18 

  (D) Use of public funds or lands for the action;  19 

  (E) Phasing and timing of action;  20 

  (F) Summary technical data, diagrams, and other 21 

information necessary to permit an evaluation of 22 
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potential environmental impact by commenting 1 

agencies and the public; and  2 

  (G) Historic perspective; 3 

 (5) A separate and distinct section of alternative s which 4 

could attain the objectives of the action, regardle ss 5 

of cost, in sufficient detail to explain why they w ere 6 

rejected.  The section shall include a rigorous 7 

exploration and objective evaluation of the 8 

environmental impacts of all such alternative actio ns.  9 

Particular attention shall be given to alternatives  10 

that might enhance environmental quality or avoid, 11 

reduce, or minimize some or all of the adverse 12 

environmental effects, costs, and risks.  Examples of 13 

alternatives include: 14 

  (A) The alternative of no action;  15 

  (B) Alternatives requiring actions of a significa ntly 16 

different nature which would provide similar 17 

benefits with different environmental impacts;  18 

  (C) Alternatives related to different designs or 19 

details of the actions which would present 20 

different environmental impacts;  21 
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  (D) The alternative of postponing action pending 1 

further study; and 2 

  (E) Alternative locations for the proposed projec t, 3 

as appropriate. 4 

  In each case, the analysis shall be sufficiently 5 

detailed to allow the comparative evaluation of the  6 

environmental benefits, costs, and risks of the act ion 7 

and each reasonable alternative, including, if 8 

relevant, those alternatives not within the existin g 9 

authority of the department; 10 

 (6) A description of the environmental setting, in cluding 11 

a description of the environment in the vicinity of  12 

the action, as it exists before commencement of the  13 

action, from both a local and regional perspective.   14 

Special emphasis shall be placed on environmental 15 

resources that are rare or unique to the region and  16 

the project site, including natural or human-made 17 

resources of historic, archaeological, or aesthetic  18 

significance; specific reference to related project s, 19 

public and private, existent or planned in the regi on 20 

shall also be included for purposes of examining th e 21 

possible overall cumulative impacts of such actions .  22 
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The department shall also identify, if appropriate,  1 

population and growth characteristics of the affect ed 2 

area and any population and growth assumptions used  to 3 

justify the action and determine secondary populati on 4 

and growth impacts resulting from the action and it s 5 

alternatives.  The sources of data used to identify , 6 

qualify, or evaluate any and all environmental 7 

consequences shall be expressly noted; 8 

 (7) A statement of the relationship of the action to land 9 

use plans, policies, and controls for the affected 10 

area.  Discussion of how the action may conform or 11 

conflict with objectives and specific terms of 12 

approved or proposed land use plans, policies, and 13 

controls, if any, for the area affected shall be 14 

included.  Where a conflict or inconsistency exists , 15 

the statement shall describe the extent to which th e 16 

department has reconciled its action with the plan,  17 

policy, or control, and the reasons why the departm ent 18 

has decided to proceed, notwithstanding the absence  of 19 

full reconciliation.  The draft statement shall als o 20 

contain a list of necessary approvals which were 21 

obtained from governmental agencies, boards, or 22 
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commissions or other similar groups having 1 

jurisdiction; 2 

 (8) A statement of the probable impact of the acti on on 3 

the environment, and impacts of the natural or huma n 4 

environment on the project, which shall include 5 

consideration of all phases of the action and 6 

consideration of all consequences on the environmen t; 7 

direct and indirect effects shall be included.  The  8 

interrelationships and cumulative environmental 9 

impacts of the action and other related projects sh all 10 

be discussed in the draft statement.  Secondary 11 

effects shall be thoroughly discussed to fully 12 

describe the probable impact of the action on the 13 

environment.  The population and growth impacts of an 14 

action shall be estimated if expected to be 15 

significant, and an evaluation made of the effects of 16 

any possible change in population patterns or growt h 17 

upon the resource base, including but not limited t o 18 

land use, water, and public services, of the area i n 19 

question.  Also, if the action constitutes a direct  or 20 

indirect source of pollution as determined by any 21 

governmental agency, necessary data shall be 22 
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incorporated into the statement.  The significance of 1 

the impacts shall be discussed in terms of paragrap hs 2 

(9), (10), (11), and (12); 3 

 (9) A separate and distinct section describing the  4 

relationship between local short-term uses of 5 

humanity's environment and the maintenance and 6 

enhancement of long-term productivity.  The extent to 7 

which the action involves trade-offs among short-te rm 8 

and long-term gains and losses shall be discussed.  9 

The discussion shall include the extent to which th e 10 

action forecloses future options, narrows the range  of 11 

beneficial uses of the environment, or poses long-t erm 12 

risks to health or safety.  In this context, short-13 

term and long-term do not necessarily refer to any 14 

fixed time periods, but shall be viewed in terms of  15 

the environmentally significant consequences of the  16 

action; 17 

 (10) A separate and distinct section that describe s all 18 

irreversible and irretrievable commitments of 19 

resources that would be involved in the action shou ld 20 

it be implemented.  Identification of unavoidable 21 

impacts and the extent to which the action makes us e 22 
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of non-renewable resources during the phases of the  1 

action, or irreversibly curtails the range of 2 

potential uses of the environment shall also be 3 

included.  The possibility of environmental acciden ts 4 

resulting from any phase of the action shall also b e 5 

considered.  "Resources" shall not be interpreted t o 6 

mean only the labor and materials devoted to an 7 

action, but to include the natural and cultural 8 

resources committed to loss or destruction by the 9 

action; 10 

 (11) All probable adverse environmental effects wh ich 11 

cannot be avoided.  Any adverse effects such as wat er 12 

or air pollution, urban congestion, threats to publ ic 13 

health, or other consequences adverse to environmen tal 14 

goals and guidelines established by environmental 15 

response laws, coastal zone management laws, pollut ion 16 

control and abatement laws, and environmental polic y 17 

such as those found in chapters 128D, 205A, 342B, 18 

342C, 342D, 342E, 342F, 342G, 342H, 342I, 342J, 342 L, 19 

342N, 342P, and 344, Hawaii Revised Statutes, shall  be 20 

included, including those effects discussed in othe r 21 

actions of this paragraph which are adverse and 22 
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unavoidable under the action.  Also, the rationale for 1 

proceeding with an action, notwithstanding unavoida ble 2 

effects, shall be clearly set forth in this section .  3 

The draft statement shall indicate what other 4 

interests and considerations of governmental polici es 5 

are thought to offset the adverse environmental 6 

effects of the action.  The statement shall also 7 

indicate the extent to which these stated 8 

countervailing benefits could be realized by follow ing 9 

reasonable alternatives to the action that would av oid 10 

some or all of the adverse environmental effects; 11 

 (12) Mitigation measures proposed to avoid, minimi ze, 12 

rectify, or reduce impact, including provisions for  13 

compensation for losses of cultural, community, 14 

historical, archaeological, fish and wildlife 15 

resources, including the acquisition of land, water s, 16 

and interests therein.  Description of any mitigati on 17 

measures included in the action plan to reduce 18 

significant, unavoidable, adverse impacts to 19 

insignificant levels, and the basis for considering  20 

these levels acceptable shall be included.  Where a  21 

particular mitigation measure has been chosen from 22 
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among several alternatives, the measures shall be 1 

discussed and reasons given for the choice made.  2 

Included, where possible and appropriate, should be  3 

specific reference to the timing of each step propo sed 4 

to be taken in the mitigation process, what 5 

performance bonds, if any, may be posted, and what 6 

other provisions are proposed to assure that the 7 

mitigation measures will in fact be taken; 8 

 (13) A separate and distinct section that summariz es 9 

unresolved issues and containing a discussion of ho w 10 

such issues will be resolved; 11 

 (14) A separate and distinct section that contains  a list 12 

identifying all governmental agencies, other 13 

organizations, and private individuals consulted in  14 

preparing the statement, and the identity of the 15 

persons, firms, or agency preparing the statement, by 16 

contract or other authorization, shall be disclosed ; 17 

and 18 

 (15) A separate and distinct section that contains  19 

reproductions of all substantive comments and 20 

responses made during the consultation process.  A 21 

list of those persons or agencies who were consulte d 22 
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and had no comment shall be included in the draft 1 

statement. 2 

 (b)  The final environmental impact statement shal l consist 3 

of: 4 

 (1) The draft statement revised to incorporate sub stantive 5 

comments received during the consultation and revie w 6 

processes;  7 

 (2) Reproductions of all letters received containi ng 8 

substantive questions, comments, or recommendations  9 

and, as applicable, summaries of any scoping meetin gs 10 

held;  11 

 (3) A list of persons, organizations, and public a gencies 12 

commenting on the draft statement; and 13 

 (4) The responses of the department to each substa ntive 14 

question, comment, or recommendation received in th e 15 

review and consultation processes.  The text of the  16 

final statement shall be written in a format which 17 

allows the reader to easily distinguish changes mad e 18 

to the text of the draft statement. 19 

 SECTION 11.  (a)  The department shall file the or iginal 20 

(signed) draft environmental impact statement with the office, 21 

along with a minimum number of copies determined by  the office.  22 
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 (b) The department shall file the original (signed ) final 1 

statement with the office, along with a minimum num ber of copies 2 

determined by the office. 3 

 (c) An environmental impact statement may be filed  at any 4 

time at the office by the department. 5 

 The office shall inform the public of the availabi lity of 6 

any statements or addendum documents for review and  comments, 7 

and the acceptance or non-acceptance of statements through the 8 

periodic bulletin used by the office.  The bulletin  shall be 9 

made available to any person upon request. 10 

 All submittals to the office for publication in th e 11 

bulletin shall be accompanied by a completed inform ational form 12 

which provides whatever information the office need s to properly 13 

notify the public. The information requested may in clude the 14 

following: the title of the action; the islands aff ected by the 15 

action; tax map key numbers; street addresses; near est 16 

geographical landmarks; latitudinal and longitudina l 17 

coordinates; the type of document prepared; the nam es, 18 

addresses, and contact persons as applicable, of th e office, 19 

department, and the consultant; and a brief narrati ve summary of 20 

the action which provides sufficient detail to conv ey the full 21 

impact of the action to the public. 22 
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 The office may provide recommendations to the depa rtment 1 

regarding any applicable administrative content req uirements set 2 

forth in this part. 3 

 (d)  The department shall sign and date the origin al copy 4 

of the draft or final environmental impact statemen t and shall 5 

indicate that the statement and all ancillary docum ents were 6 

prepared under the signatory's direction or supervi sion and that 7 

the information submitted, to the best of the signa tory's 8 

knowledge, fully addresses document content require ments as set 9 

forth in this part. 10 

 (e)  All statements and other related documents sh all be 11 

made available for inspection by the public during established 12 

office hours.   13 

 (f)  The office shall be responsible for the publi cation of 14 

the notice of availability of the environmental imp act statement 15 

in its periodic bulletin.  The office shall develop  a 16 

distribution list of reviewers (i.e., persons and a gencies with 17 

jurisdiction or expertise in certain areas relevant  to various 18 

actions) and a list of public depositories, which s hall include 19 

public libraries, where copies of the statements sh all be 20 

available, to be developed cooperatively between th e department 21 

and the office; provided that the office shall be r esponsible 22 
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for determining the final list.  To the extent poss ible, the 1 

department shall make copies of the statement avail able to 2 

individuals requesting the statement.  The departme nt shall 3 

directly distribute the required copies to those on  the 4 

distribution list after the office has verified wit h the 5 

department the accuracy of the distribution list.  For final 6 

statements, the department shall give the commentor  an option of 7 

requesting a copy of the final statement or portion s thereof. 8 

 (g)  The draft and final statements shall be prepa red by 9 

the department and submitted to the office.  The dr aft statement 10 

shall be made available for public review and comme nt through 11 

the office for a period of forty-five days.  The of fice shall 12 

inform the public of the availability of the draft statement for 13 

public review and comment pursuant to this part.  T he department 14 

shall respond in writing to comments received durin g the review 15 

and prepare a final statement. 16 

 (h)  Review of the environmental impact statement shall 17 

serve to provide the public and other agencies an o pportunity to 18 

discover the extent to which the department has exa mined 19 

environmental concerns and available alternatives.  Public 20 

review shall not substitute for open discussion wit h interested 21 
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persons and agencies, concerning the environmental impacts of 1 

the action.  2 

 (i)  The period for public review and for submitti ng 3 

written comments shall commence as of the date noti ce of 4 

availability of the draft statement is initially is sued in the 5 

periodic bulletin and shall continue for a period o f forty-five 6 

days.  Written comments to the office, with a copy of the 7 

comments to the department, shall be received or po stmarked to 8 

the office within the forty-five day period.  Any c omments 9 

outside of the forty-five day comment period need n ot be 10 

considered or responded to. 11 

 (j)  The department shall respond in writing to th e 12 

comments received or postmarked during the forty-fi ve day review 13 

period and incorporate the comments and responses i n the final 14 

statement.  The response to comments shall include:  15 

 (1) Point-by-point discussion of the validity, 16 

significance, and relevance of comments; and  17 

 (2) Discussion as to how each comment was evaluate d and 18 

considered in planning the action. 19 

The response shall endeavor to resolve conflicts, 20 

inconsistencies, or concerns.  Response letters rep roduced in 21 

the text of the final statement shall indicate verb atim changes 22 
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that have been made to the text of the draft statem ent.  The 1 

response shall describe the disposition of signific ant 2 

environmental issues raised (e.g., revisions to the  proposed 3 

project to mitigate anticipated impacts or objectio ns, etc.).  4 

In particular, the issues raised when the departmen t's position 5 

is at variance with recommendations and objections raised in the 6 

comments shall be addressed in detail, giving reaso ns why 7 

specific comments and suggestions were not accepted , and factors 8 

of overriding importance warranting an override of the 9 

suggestions. 10 

 (k)  Any addendum document to a draft environmenta l impact 11 

statement shall reference the original draft enviro nmental 12 

impact statement it attaches to and comply with all  applicable 13 

filing, public review, and comment requirements set  forth in 14 

this part. 15 

 SECTION 12.  (a)  The final authority to accept a final 16 

statement required under this part shall rest with the office, 17 

or the office's authorized representative.  The dep artment may 18 

request the office to make a preliminary review reg arding the 19 

acceptability or non-acceptability of the environme ntal impact 20 

statement.  The office, when requested by the depar tment, may 21 
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review and make a recommendation as to the acceptab ility of the 1 

final statement. 2 

 (b)  The office shall take prompt measures to dete rmine the 3 

acceptability or non-acceptability of the departmen t's 4 

statement.   5 

 (c)  Acceptability of a statement shall be evaluat ed on the 6 

basis of whether the statement, in its completed fo rm, 7 

represents an informational instrument which fulfil ls the 8 

definition of an environmental impact statement and  adequately 9 

discloses and describes all identifiable environmen tal impacts 10 

and satisfactorily responds to review comments. 11 

 (d)  A statement shall be deemed to be an acceptab le 12 

document by the office only if all of the following  criteria are 13 

satisfied: 14 

 (1) The procedures for consultation process, revie w, and 15 

the preparation and submission of the statement, ha ve 16 

all been completed satisfactorily as specified in t his 17 

part;  18 

 (2) The content requirements described in this par t have 19 

been satisfied; and 20 
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 (3) Comments submitted during the review process h ave 1 

received responses satisfactory to the office, and 2 

have been incorporated in the statement. 3 

 (e)  Upon acceptance or non-acceptance of the envi ronmental 4 

impact statement, a notice of the determination sha ll be filed 5 

by the office with the department.  For any non-acc epted 6 

statement, the notice shall contain specific findin gs and 7 

reasons for non-acceptance.  The office shall publi sh notice of 8 

the determination of acceptance or non-acceptance i n the 9 

periodic bulletin. 10 

 (f)  A non-accepted statement shall be revised by the 11 

department to address the concerns of the office.  The revision 12 

shall take the form of a revised draft environmenta l impact 13 

statement document which shall fully address the in adequacies of 14 

the non-accepted statement and shall completely and  thoroughly 15 

discuss the changes made.  The requirements for fil ing, 16 

distribution, publication of availability for revie w, acceptance 17 

or non-acceptance, and notification and publication  of 18 

acceptability shall be the same as the requirements  prescribed 19 

by this part for an environmental impact statement submitted for 20 

acceptance.  In addition, the revised draft stateme nt shall be 21 

evaluated for acceptability on the basis of whether  it 22 
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satisfactorily addresses the findings and reasons f or non-1 

acceptance. 2 

 (g)  The department may withdraw an environmental impact 3 

statement by sending a letter to the office informi ng the office 4 

of the department's withdrawal.  Subsequent resubmi ttal of the 5 

statement shall meet all requirements for filing, d istribution, 6 

publication, review, acceptance, and notification a s a new 7 

statement. 8 

PART IV 9 

 SECTION 13.  (a)  There is established in the depa rtment of 10 

transportation a temporary Hawaii inter-island ferr y oversight 11 

task force.  The department of transportation shall  be 12 

responsible for administering the work of the tempo rary Hawaii 13 

inter-island ferry oversight task force, providing a 14 

facilitator, and submitting reports to the legislat ure and 15 

governor.  The goal of the temporary Hawaii inter-i sland ferry 16 

oversight task force shall be to study the State's actions 17 

regarding the establishment of the operations of an y large 18 

capacity ferry vessel company as a whole and to exa mine the 19 

impact, if any, of the operations of any existing o r proposed 20 

large capacity ferry vessel company on: 21 
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 (1) Ocean life and marine animals and plants, incl uding 1 

but not limited to an existing or proposed inter-2 

island ferry operations' whale avoidance policy and  3 

procedures; 4 

 (2) Water resources and quality; 5 

 (3) Harbor infrastructure; 6 

 (4) Vehicular traffic; 7 

 (5) Public safety and security; 8 

 (6) The potential to spread invasive species; 9 

 (7) Cultural resources, including hunting, fishing , and 10 

native Hawaiian resources; 11 

 (8) Economic consequences and impact; and 12 

 (9) Any other natural resource or community concer n. 13 

 (b)  The members of the temporary Hawaii inter-isl and ferry 14 

oversight task force, totaling thirteen members, sh all include 15 

the following: 16 

 (1) The director of transportation, or the directo r's 17 

designee; 18 

 (2) The director of business, economic development , and 19 

tourism, or the director's designee; 20 

 (3) The chairperson of the board of land and natur al 21 

resources, or the chairperson's designee; 22 
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 (4) The attorney general, or the attorney general' s 1 

designee; 2 

 (5) The president of a large capacity ferry vessel  3 

company, or the president's designee; 4 

 (6) One representative from each of the four major  5 

counties, including at least one representative fro m 6 

the environmental community, one representative who  is 7 

active or knowledgeable in native Hawaiian cultural  8 

practices, and one representative from the general 9 

business community; provided that each such 10 

representative shall be appointed by the speaker of  11 

the house of representatives; and 12 

 (7) One representative from each of the four major  13 

counties, including at least one representative fro m 14 

the environmental community, one representative who  is 15 

active or knowledgeable in native Hawaiian cultural  16 

practices, and one representative from the general 17 

business community; provided that each such 18 

representative shall be appointed by the president of 19 

the senate. 20 

 (c)  Members of the temporary Hawaii inter-island ferry 21 

oversight task force shall serve without compensati on but shall 22 
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be reimbursed for expenses, including travel expens es, necessary 1 

for the performance of their duties.  All expenses,  including 2 

travel expenses, shall be paid by the department of  3 

transportation. 4 

 (d)  The temporary Hawaii inter-island ferry overs ight task 5 

force shall submit monthly status reports of its fi ndings and 6 

recommendations to the legislature and governor at the end of 7 

each month commencing with December 31, 2007.  The temporary 8 

Hawaii inter-island ferry oversight task force shal l include, in 9 

its monthly status reports, at a minimum: 10 

 (1) A listing and description of the mitigation me asures 11 

established to deter or minimize any adverse 12 

environmental impact of the large capacity ferry 13 

vessel company and its operations; and 14 

 (2) A review of the mitigation measures implemente d and 15 

the efficacy of those mitigation measures on deterr ing 16 

or minimizing any adverse environmental impact caus ed 17 

by the operation of the large capacity ferry vessel  18 

company and its vessels. 19 

 (e)  The temporary Hawaii inter-island ferry overs ight task 20 

force shall submit a final report of its findings a nd 21 

recommendations to the legislature and governor no later than 22 
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twenty days prior to the convening of the regular s ession of 1 

2009 and shall cease to exist upon the submission o f the final 2 

report. 3 

 SECTION 14.  (a)  The auditor shall conduct a perf ormance 4 

audit on the state administration's actions in exem pting certain 5 

harbor improvements to facilitate large capacity fe rry vessels 6 

from the requirements of conducting an environmenta l assessment 7 

or environmental impact statement under chapter 343 , Hawaii 8 

Revised Statutes.  The audit shall also include the  state 9 

administration's actions in not considering potenti al secondary 10 

environmental impacts of the harbor improvements pr ior to 11 

granting the exemption from these requirements.  Th e governor 12 

and any other state officer deemed appropriate by t he auditor 13 

are requested to provide all documents and informat ion deemed 14 

relevant by the auditor in the conduct of the perfo rmance audit 15 

and otherwise fully cooperate with the auditor's re quests made 16 

pursuant to this section. 17 

 (b)  The auditor shall submit the performance audi t to the 18 

legislature no later than March 1, 2008.  If the pe rformance 19 

audit is not completed by March 1, 2008, the audito r shall 20 

submit a preliminary report by that date and a fina l report as 21 

soon as possible thereafter, but no later than Apri l 20, 2008. 22 
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 SECTION 15.  Any previously made appropriation or 1 

previously authorized expenditure of funds for any inter-island 2 

ferry operations of a large capacity ferry vessel c ompany, or 3 

for improvements or operating expenses to accommoda te its 4 

provision of inter-island ferry service, shall be a pproved and 5 

authorized to the extent they are needed to effectu ate the 6 

provisions of this Act. 7 

 Any state lands previously authorized to be used t o 8 

facilitate or support the operation of a large capa city ferry 9 

vessel, shall be authorized to be used to effectuat e the 10 

provisions of this Act. 11 

 Any state harbor improvement or state or county fa cilities 12 

previously made or made available to facilitate or support the 13 

operation of a large capacity ferry vessel may be u sed by any 14 

large capacity ferry vessel company or any other pe rson to 15 

effectuate the provisions of this Act. 16 

 Any certificate of public convenience and necessit y 17 

previously issued to a large capacity ferry vessel company may 18 

be used to effectuate the provisions of this Act. 19 

 Any tariffs issued for the purpose of facilitating  the 20 

provision of service by a large capacity ferry vess el may be 21 

used to effectuate the provisions of this Act. 22 
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 Any agreements between the department of transport ation or 1 

the state and a large capacity ferry vessel company  previously 2 

entered into for the purpose of facilitating the pr ovision of 3 

service by a large capacity ferry vessel may be use d to 4 

effectuate the provisions of this Act. 5 

 SECTION 16.  Every large capacity ferry vessel com pany that 6 

operates pursuant to the right to operate conferred  by this Act, 7 

by such operation, releases and waives any and all claims for 8 

damages or other judicial relief it or any of its a gents, 9 

successors, and assigns might otherwise have or ass ert against 10 

the State of Hawaii, its agencies, and its officers  and 11 

employees, in both their official and individual ca pacities, 12 

that have or may have been caused by or are related  in any way 13 

to: 14 

 (1) The need, requirement, preparation, non-prepar ation, 15 

acceptance, or lack of acceptance of or for any 16 

environmental assessments or environmental impact 17 

statements; or 18 

 (2) Any judicial action regarding the establishmen t and 19 

operation of the large capacity ferry vessel in the  20 

state, 21 
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and such large capacity ferry vessel company by suc h operation 1 

accepts the obligation to, and thus shall indemnify  and defend 2 

the State of Hawaii, its agencies, and its officers  and 3 

employees, in both their official and individual ca pacities, 4 

from such claims brought by, through, or under the large 5 

capacity ferry vessel company, or any of its agents , successors, 6 

and assigns. 7 

 SECTION 17.  If any provision of this Act, or the 8 

application thereof to any  person or circumstance, is held 9 

invalid, the invalidity does not affect  other provisions or 10 

applications of the Act that can be given effect wi thout the 11 

invalid provision or application, and to this end t he provisions 12 

of this Act are severable. 13 

 SECTION 18.  This Act shall take effect upon its a pproval; 14 

provided that this Act shall be repealed on the ear lier of: 15 

 (1) The forty-fifth day, excluding Saturdays, Sund ays, and 16 

holidays, following adjournment sine die of the 17 

regular session of 2009; or 18 

 (2) Upon acceptance of the final environmental imp act 19 

statement as provided in this Act; 20 

 and 21 

provided further that: 22 
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 (1) The final environmental impact statement by th e 1 

department of transportation that is accepted by th e 2 

office of environmental quality control under this Act 3 

shall be and remain effective for all purposes unde r 4 

the laws of this state, notwithstanding the repeal of 5 

this Act; and 6 

 (2) Section 16 of this Act shall not be repealed w hen this 7 

Act is repealed. 8 

 9 

INTRODUCED BY: _____________________________ 


