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HOUSE OF REPRESENTATIVES | J—
TWENTY-SIXTH LEGISLATURE, 2012 H ] B ] N O ] ‘ g'? S

STATE OF HAWAII

A BILL FOR AN ACT

RELATING TOC FORECLOSURES.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:
PART T

SECTION 1. The legislature finds that Act 162, Session
Laws of Hawaii 2010, established a mortgage foreclosure task
force to develop policiles and procedures to improve the way
mortgage foreclosures are conducted in the State. Act 162
required the task force to submit its findings and
recommendations, including any proposed legislation, to the
legislature for the regular sessions of 2011 and 2012.

The task force held several public meetings over the
legislaﬁive interim of 2010 to discuss the various items for
review raised under Act 162. Based upon these discussions, the
task force adopted recommendations, including proposed
legislation, in its report to the legislature for the regular
session of 2011. Some of the task force's recommendations were
included in Act 48, Session Laws of Hawaii 2011, a far-reaching

mortgage foreclosure reform measure that, among other things:
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(1) Temporarily authorized mortgagors who are occupying,
as a primary residence, real property that is subject
to nonjudicial foreclosure to either:

(A) Participate in the mortgage foreclosure dispute
resolution program established undexr Act 48; or

(B) Convert the nonjudicial foreclosure to a judicial
foreclosure;

(2) Imposed a temporary moratorium on all new nonjudicial
foreclosures conducted under.part I of chapter 667,
Hawaii Revised Statutes; and

{(3) Specified prohibited conduct and consequences of
violaticons for foreclosing mortgagees, including
making any violation of the mortgage foreclosure law
under chapter 667, Hawalil Revised Statutes, an unfair
or deceptive act or practice subject to the enhanced
penalties under chapter 480, Hawail Revised Statutes.

The task force met again over several public meetings

during the legislative interim of 2011 to continue its work
under Act 162. The focus of these meetings was divided among
these major issues:

(L) The new mortgage foreclosure provisicns of Act 48,

Session Laws of Hawaii 2011;
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(2) Matters involving condominium and other homeowner
associations, including association liens and the
collection of unpaid assessments; and

(3) Mortgage foreclosure counseling and dispute resolution
issues.

Based upon its deliberations on these issues, the fask force

adopted further recommendations in its report to the legislature

- for the regular session of 2012.

The purpose of this Act is to implement the recommendations
of the mortgage foreclosure task force submitted to the
legislature for the regular session of 2012.

PART II

SECTION 2. Chapter 421J, Hawaii Revised Statutes, is
amended by adding two new sections to be appropriately
designated and to read as follows:

"§421J-A Association fiscal matters; lien for assessments.

{a) All sums assessed by the association but unpaid for the

share of the assessments chargeable to any unit shall constitute

a lien on the unit with priority over all other liens, except:

(1) Liens for taxes and assessments lawfully imposed by

governmental authority against the unit;
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(2) All sums unpaid on any mortgage of record that was

recorded prior to the recordation of a notice of a

lien by the association and any costs and expenses,

including attorneys' fees, provided in such mortgages:

and

(3) Liens of a condominium association that are secured by

the unit;

provided that a lien recorded by the association shall expire

two years from the date of recordation; and provided further

that no lien may be imposed by the association against any unit

for any assessments arising solely from fines, penalties, or

late fees.

The lien of the association may be foreclosed by action or

by nonjudicial or power of sale foreclosure procedures set forth

in chapter 667, by the managing agent or board, acting on behalf

of the association. In any such foreclosure, the unit owner

shall be regquired to pay a reasonable rental for the unit, if so

provided in the association documents or the law, and the

plaintiff in the foreclosure shall be entitled to the

appointment of a receiver to collect the rental owed by the unit

owner or any tenant of the unit. If the association is the

plaintiff, it may request that its managing agent be appointed

HB LRB 12-0558-1.doc
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as receiver to collect the rent from the tenant. The managing

agent or board, acting on behalf of the association, unless

prohibited by the declaration, may bid on the unit at

foreclosure sale and acquire and hold, lease, mortgage, and

convey the unit. Action to recover a money judgment for unpaid

assessments shall be maintainable without foreclosing or waiving

the lien securing the unpaid assessments owed.

(b) Except as provided in subsection (e), when the

mortgagee of a mortgage of record or other purchaser of a unit

obtains title to the unit as a result of foreclosure of the

mortgage, the acquirer of title and the acquirer's successors

and assigns shall not be liable for the share of the assessments

by the association chargeable to the unit that became due prior

to the acquisition of title to the unit by the acquirer. The

unpaid share of assessments shall be deemed to be assessments

collectible from all of the unit owners, including the acguirer

and the acguirer's successors and assigns. The mortgagee of
g g gag

record or other purchaser of the unit shall be deemed to acquire

title and shall be required to pay the unit's share of

assessments beginning:

(1) Thirty-six days after the order confirming the sale to

the purchaser has been filed with the court;

HB LRB 12-0558-1.doc
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(2) Sixty days after the hearing at which the court grants

the motion to confirm the sale to the purchaser;

(3) Thirty days after the public sale in a nonjudicial

power of sale foreclosure conducted pursuant to

chapter 667; or

(4) Upon the recording of the instrument of conveyance;

whichever occurs first; provided that the mortgagee of record or

other purchaser of the unit shall not be deemed to acgquire title

under paragraph (1), (2), or (3), if transfer of title is

delayed past the thirty-six days specified in paragraph (1), the

sixty days specified in paragraph (2), or the thirty days

specified in paragraph (3), when a person who appears at the

hearing on the motion or a party to the foreclosure action

requests reconsideration of the motion or order to confirm sale,

objects to the form of the proposed order to confirm sale,

appeals the decision ¢f the court to grant the motion to confirm

sale, or the debtor or mortgagor declares bankruptcy or is

involuntarily placed into bankruptcy. In any such case, the

mortgagee of record or other purchaser of the unit shall be

deemed to acquire title upon recordation of the instrument of

conveyance.

HB LRB 12-0558-1.doc
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(c) Except as provided in section 667-B{(c), no unit owner
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shall withhold any assessment claimed by the asscociation. A

unit owner who disputes the amount of an assessment may request

a written statement clearly indicating:

(1) The amount of regular and special assessments included
in the assessment, including the due date of each
amount claimed;

{2) The améunt of any penalty, late fee, lien filing fee,
and any other charge included in the assessment;

{3) The amount of attorneys' fees and costs, if any,
included in the assessment;

{4) That under Hawaii law, a unit owner has no right to
withhold assessments for any reason;

(5) That a unit owner has a right to demand mediation or
arbitration to resolve disputes about the amount or
validity of an association’'s assessment; provided that
the unit owner immedlately pays the assessment in full
and keeps assessments current; and

(6) That payment in full of the assessment does not

prevent the unit ownexr from contesting the assessment

or receiving a refund of amounts not owed.
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Nothing in this section shall limit the rights of a unit owner

to the protection of all fair debt collection procedures

mandated under federal and state law.

{(d) A unit owner Wwho pays an association the full amount

claimed by the association may file in small claims court or

require the association to mediate to resolve any disputes

concerning the amount or validity of the asscociatien's claim,

If the unit owner and the association are unable to resolve the

dispute through mediation, either party may file for arbitration

under chapter 658A; provided that a unit owner may only file for

arbitration if all amounts claimed by the association are paid

in full on or before the date of filing. If the unit owner

fails to keep all association assessments current during the

arbitration, the association may ask the arbitrator to

temporarily suspend the arbitration proceedings. If the unit

owner pays all association assessments within thirty days of the

date of suspension, the unit owner may ask the arbitrator to

recommence the arbitration proceedings. If the unit owner fails

to pay all association assessments by the end of the thirty-day

period, the association may ask the arbitrator to dismiss the

arbitration proceedings. The unit owner shall be entitled to a

refund of any amounts paid to the association that are not owed.

HB LRB 12-0558-1.doc
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{(e) In conjunction with or as an alternative to

foreclosure proceedings under subsection (a), where a unit is

owner-occupied, the association may authorize its managing agent

or board, after sixty days written notice toc the unit owner and

to the unit's first mortgagee of the nonpayment of the unit's

share of the assessments, to terminate the delinguent unit's

access to the common elements and cease supplying a delinguent

unit with any and all services normally supplied or paid for by

the association. Any terminated services and privileges shall

be restored upon payment of all delinguent assessments, but need

not be restored until payment in full is received.

(f) Before the board or managing agent may take the

actions permitted under subsection (e}, the board shall adopt a

written policy providing for such actions and have the policy

approved by a majority vote of the unit owners at an annual or

special meeting of the association or by the written consent of

a majority of the unit owners unless the associztion documents

already permit the process.

(g) Subject to this subsection and subsections (h) and

(i), the board may specially assess the amount of the unpaid

regular monthly common assessments for assessments against a

HB LRB 12-0558-1.doc
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person who, in a judicial or nonjudicial power of sale

foreclosure, purchases a delinquent unit; provided that:

(1)

A purchaser who holds a mortgage on a delinquent unit

that was recorded prior to the filing of a notice of

lien by the association and who acquires the

delinguent unit through a judicial or nonijudicial

foreclosure proceeding, including purchasing the

delinquent unit at a foreclosure auction, shall not be

obligated to make, nor be liable for, payment of the

special assessment as provided for under this

subsection; and

A person who subsequently purchases the delinquent

unit from the mortgagee referred to in paragraph (1)

shall be obligated to make, and shall be liable for,

payment of the special assessment provided for under

this subsection; and provided further that the

mortgagee or subsequent purchaser may require the

association to provide, at no charge, a notice of the

association's intent to claim a lien against the

delinquent unit for the amount of the special

assessment, prior to the subsequent purchaser's

acqguisition of title to the delinquent unit. The

HB LRB 12-0558-1.doc 1

T



10

11

12

13

14

15

16

17

18

19

20

21

22

H.B.NO./375

notice shall state the amount of the special

assessment, how that amount was calculated, and the

legal description of the unit.

{(h) The amount of the special assessment assessed under

subsection (g) shall not exceed the total'amount of unpaid

regular monthly common assessments that were assessed during the

twelve months immediately preceding the compietion of the

judicial or nonjudicial power of sale foreclosure. In no event

shall the amount of the special assessment exceed the sum of

$7,200.

(i) For purposes of subsections (g) and (h), the following

definitions shall apply, unless the context requires otherwise:

"Completion" means:

(1) In a nonjudicial power of sale foreclosure, when the

affidavit required under section 667-33 is recorded;

and

(2) In a judicial foreclosure, when a purchaser is deemed

to acquire title pursuant to subsection (b).

"Regular monthly common assessments" does not include:

(1) Any other special assessment, except for a special

assessment imposed on all units as part of a budget

adopted pursuant to the association documents;

HB LRB 12-0558-1.doc A u

IR A M



10

11

12

13

14

15

16

17

18

19

20

21

~ H.B.NO.\81S

{(2) Late charges, fines, or penalties;

(3) Interest assessed by the association;

(4) Any lien arising out of the assessment; or

(5) Any fees or costs related to the collection or

enforcement of the assessment, including attorneys'

fees and court costs.

(i) The cost of a release of any lien filed pursuant to

this section shall be paid by the party requesting the release.

§421J-B Association fiscal matters; collection of unpaid

assessments from tenants or rental agents. {a) If a unit owner

rents or ieases the unit and is in default for thirty days or

more in the payment of the unit's share of the reqular

assessments, the board, for as long as the default continues,

may demand in writing and receive each month from any tenant

occupying the unit or rental agent renting the unit, an amount

sufficient to pay all sums due from the unit owner to the

association, including interest, if any, but the amount shall

not exceed the tenant's rent due each month. The tenant's

payment under this section shall discharge that amount of

payment from the tenant's rent obligation, and any contractual

provision to the contrary shall be veoid as a matter of law.
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{b) Before taking any action under this section, the board

shall give to the delinguent unit owner written notice of its

intent to collect the rent owed. The notice shali:

(1) Be sent both by first-class and certified mail;

(2) Set forth the exact amount the asscciation claims is

due and owing by the unit owner; and

(3} Indicate the intent of the board to collect such

amount from the rent, alcong with any other amounts

that become due and remain unpaid.

(c) The unit owner shall not take any retaliatory action

against the tenant for payments made under this section.

(d) The payment of any portion of the unit's share of

regular assessments by the tenant pursuant to a written demand

by the board is a complete defense, to the extent of the amount

demanded and paid by the tenant, in an action for nonpayment of

rent brought by the unit owner against a tenant.

{e) The board may not demand payment from the tenant

pursuant to this section if:

(1) A commissioner or receiver has been appointed to take

charge of the premises pending a mortgage foreclosure;

{2) A mortgagee is in possession pending a moritgage

foreclosure; or

HB LRB 12~-0558-1.doc
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(3) The tenant is served with a court order directing

paymenit to a third party.

(f) In the event of any conflict between this section and

any provision of chapter 521, the conflict shall be resolved in

favor of this section; provided that i1f the tenant is entitled

to an offset of rent under chapter 521, the tenant may deduct

the offset from the amount due to the assoclation, up to the

limits stated in chapter 521. Nothing herein precludes the unit

owner or tenant from seeking equitable relief from a court of

competent jurisdiction or seeking a judicial determination of

the amount owed.

{g) Before the board may take the actions permitted under

subsection (a), the board shall adopt a written policy providing

for the actions and have the policy approved by a majority vote

of the unit owners at an annual or special meeting of the

assoclation or by the written consent of a quorum of the unit

owners."

SECTION 3. Chapter 667, Hawaii Revised Statutes, is
amended as follows:
1. By adding a new part I to read:
"PART I. GENERAL PROVISIONS
§667-1 Definitions. As used in this chapter:
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"Approved budget and credit counselor”™ means a Hawaii-based
budget and credit counseling agency that has received approval
from a United States trustee or bankruptcy administrator to
provide instructional courses concerning personal financial
management pursuant te title 11 Unitéd States Code section 111.

"Approved housing counselor” means a Hawaii-based housing
counseling agency that has received approval from the United
States Department of Housing and Urban Development to provide
housing counseling services pursuant to section 106(a) (2) of the
Housing and Urban Development Act of 1968, title 12 United
States Code section 1701x, as the agency appears on the United
States Department of Housing and Urban Development website.

"Assessment”" has the same meaning as "assessment" in
chapter 421J and "common expense" in chapter 514B.

"Association" has the same meaning as defined in sections
421J-2 and 514B-3.

"Association documents"” has the same meaning as defined in
section 421J-2 and includes the "declaration" defined in section
514B-3 and the "bylaws" described in section 514B-108,
respectively.

"Association lien" has the same meaning as the lien

established under section 421J-A or 514B-146.

HB LRB 12-0558-1.doc
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"Borrower" means the borrower, maker, cosigner, or
guarantor under a mortgage agreement.

"Department" means the department of commerce and consumer
affairs.

"Director" means the director of commerce and consumer
affairs.

"Dispute resolution" means a facilitated negotiation under
part V between a mortgagor and mortgagee for the purpose of
reaching an agreement for mortgage loan modification or other
agreement in an attempt to avoid foreclosure or to mitigate
damages 1f foreclosure is unavoidable.

"Foreclosure notice" means notice of intention to foreclose
given pursuant to section 667-5 or notice of default and
intention to foreclose prepared pursuant to section 667-22.

"Mailed" means to be sent by first class mail, postage
prepaid, unless otherwise expressly directed in this chapter.

"Mortgage" means a mortgage, security agreement, or other
document under which property is mortgaged, encumbered, pledged,
or otherwise rendered subject to a lien for the purpose of
securing the payment of money or the performance of an

obligation.

HB LRB 12—0558—1.d00 15
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"Mortgage agreement" includes the mortgage, the note or
debt document, or any document amending any of the foregoing.

"Mortgaged property" means the property that is subject to
the lien of the mortgage.

"Mortgagee" means the current holder of record of the
mortgagee's or the lender's interest under the mortgage or the
current mortgagee's or lender's duly authorized agent.

"Mortgagor" means the mortgagor or borrower named in the
mortgage and, unless the context otherwise indicatesg, includes
the current owner of record of the mortgaged property whose
interest i1s subject to the mortgage.

"Neutral” means a person who is a dispute resolution
specialist assigned to facilitate the dispute resolution process
regquired by part V.

"Nonjudicial foreclosure" means foreclosure under power of
sale.

"Open house” means a public showing of the mortgaged
property during a scheduled time period.

"Owner-occupant” means a person, at the time that a notice
of default and intention to foreclose is served on the mortgagor

undexr the power of sale:

HB LRB 12-0558-1.doc v
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(1) Who owns an interest in the residential property, and

the interest is encumbered by the mortgage being
foreclosed; and

{(2) For whom the residential property is and has been the

person's primary residence for a continuous period of
not less than two hundred days immediately preceding
the date on which the notice is served.

"Power of sale” or "power of sale foreclosure" means a
nonjudicial foreclosure when the mortgage contains, authorizes,
permits, or provides for a power of sale, a power of sale
foreciosure, a power of sale remedy, or a nonjudicial
foreclosure.

"Property" means property (real, personal, or mixed), an
interest in property (including fee simple, leasehold, life
estate, reversionary interest, and any other estate under
applicable law}, or other interests that can be subject to the
lien of a mortgage.

"Record" means to record or file a document in the office
of the assistant registrar of the land court under chapter 501
or to record a document in the bureau of conveyances under

chapter 502, or bkoth, as applicable.
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"Residential property" means real property that is improved
and used for residential purposes.

"Serve", when referring to providing noctice of intention to
foreclose or notice of default and intention to foreclose
pursuant to a nonjudicial foreclosure, means to have service of
the notice of default and intention to foreclose made in
accordance with the service of process or the service of summons
under the Hawaii rules of civil procedure and under sections
634-35 and 634-36, excluding however, any return or affidavit of
service obligations required therein.

"Time share interest"” has the same meaning as in section
514E-1.

"Unit" has the same meaning as in sections 421J-2 and 514B-

"Unit owner"” has the same meaning as "member" in section
421J-2 and "unit owner" in section 514B-3."
2. By adding a new part to be appropriately designated and
to read:
"PART . ASSOCIATION ATLTERNATE POWER OF SALE
FPORECLOSURE PROCESS
§667-A Alternate power of sale process. The process in

this part is an alternative power of sale process for
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assocliations to the foreclosure by action and the foreclosure by
power of sale in part IA.

§667-B Notice of default and intention to foreclose;
contents; distribution. (a) When a unit owner has failed to
pay an assessment, and when the association intends to conduct a
power of sale foreclosure under this part, the association shalil
prepare a written notice of default and intention to foreclose
addressed to the unit owner. The notice of default and
intention to foreclose shall state:

(1) The name and address of the association;

(2) The name and last known address of the unit owners;

(3) With respect to the unit, the address or a description
of its location, tax map key number, and certificate
of title or transfer certificate of title number if
registered in the land court:;

(4) The description of the default or, if the default is a
monetary default, an itemization pf the delinquent
amount;

(5) The action required to cure the default, including the
delinguent amount and the estimated amount of the

association's attorney's fees and costs, and all other
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fees and costs related to the default estimated to be
incurred by the association by the deadline date;

The date by which the defzault must be cured, which
shall be within sixty days after service of the notice
of default and intention to foreclose;

A statement that if the default is not cured by the
deadline date stated in the notice of default and
intention to foreclose, the entire unpaid balance of
the moneys owed to the association will become due,

that the association intends to conduct a power of

- sale foreclosure to sell the unit at a public sale

without any court action and without going to court,
and that the mortgagee or any other person may acgquire
the unit at the public sale;

The name, address, electronic address, and telephone
number of the attorney who is representing the
association; provided that the attorney shall be
licensed to practice law in the State and physically
located in the State; and

Notice of the right of the unit owner to submit a

payment plan within thirty days pursuant to subsection

(c).

HB LRB 12-0558-1.doc 2
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{b) The notice of default and intention to foreclose shall
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also contain wording substantially similar to the following in

all capital letters and printed in not less than fourteen-point

font:

HB LRB

"IF THE DEFAULT ON THE PAYMENT OF ASSESSMENTS
CONTINUES AFTER THE DEADLINE DATE IN THIS NOTICE, THE
UNIT MAY BE FORECLOSED AND éOLD WITHOUT ANY COURT
ACTICN AND WITHOUT GOING TC COURT. |

YOU MAY HAVE CERTAIN LEGAL RIGHTS OR DEFENSES.
FOR ADVICE, YQOU SHOULD CONSULT WITH AN ATTORNEY
LICENSED IN THIS STATE.

AFTER THE DEADLINE DATE IN THIS NOTICE, TWO
PUBLIC SHOWINGS (OPEN HOUSES} OF THE UNIT BY THE
ASSOCIATION WILL BE HELDP, BUT ONLY IF ALIL OWNERS OF
THE PROPERTY WHO ALSC CURRENTLY RESIDE AT THE UNIT SO
AGREE. TO SHOW THAT ALL OWNERS RESIDING AT THE UNIT
AGREE TO ALLOW TWO OPEN HOUSES BY THE ASSOCIATION,
THEY MUST SIGN A LETTER SHOWING THEY AGREE. THE
SIGNED LETTER MUST BE SENT TO THIS OFFICE AT THE
ADDRESS GIVEN IN THIS NOQTICE,

THIS CFFICE MUST ACTUALLY RECEIVE THE SIGNED

LETTER BY THE DEADLINE DATE IN THIS NOTICE. THE

12-0558-1.dOC 22
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SIGNED LETTER MUST BE SENT TO THIS OFFICE BY CERTIFIED
MAIL, REGISTERED MAIL, OR EXPRESS MAIL, POSTAGE
PREPAID AND RETURN RECEIPT REQUESTED.

IF THE SIGNED LETTER IS NOT RECEIVED BY THIS
QFFICE BY THE DEADLINE DATE, THE UNIT WILL THEN BE
SOLD WITHOUT ANY OPEN HOUSES BEING HELD.

EVEN IF THIS OFFICE RECEIVES THE SIGNED LETTER TO
ALLOW THE ASSOCIATION TO HOLD TWO OPEN HOUSES OF THE
UNIT, IF ALL OWNERS LATER DO NOT COOPERATE TO ALLOW
THE OPEN HOUSES, THE UNIT WILL BE SOLD WITHOUT ANY
OPEN HOUSES BEING HELD.

ALL FUTURE NOTICES AND CORRESPONDENCE WILL BE
MAILED TO YOU AT THE ADDRESS AT WHICH YOU RECEIVED
THIS NOTICE UNLESS YOU SEND WRITTEN INSTRUCTIONS TO
THIS OFFICE INFORMING THIS OFFICE OF A DIFFERENT
ADDRESS. THE WRITTEN INSTRUCTIONS MUST BE SENT TO
THIS OFFICE BY CERTIFIED MAIL, REGISTERED MAIL, OR
EXPRESS MATIL, POSTAGE PREPAID AND RETURN RECEIPT
REQUESTED. "

(c) A unit owner may submit a payment plan within thirty
days after service of a notice of default and intention to

foreclose on the unit owner. The unit owner shall submit the
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payment plan to the association or its attorney by certified
mail return receipt requested or by hand delivery. A unit owner
may also cure the default within Sixty days after service of a
notice of default and intention to foreclose on the unit owner
by paying the association the full amount of the defazult,
including the foreclosing association's attorneys' fees and
costs, and all other fees and costs related to the default that
are incurred or estimated to be incurred by the foreclesing
association. The association shall not reject a reascnable
payment plan; provided that a reasonable payment plan shall
reguire the unit owner to pay, at a minimum, the current
maintenance fee and some amount owed on the past due balance.
From and after the date that the unit owner gives written notice
to the association of its intent to cure the default or timely
submits a payment plan, any nonjudicial foreclosure of the lien
shall be stayed during the sixty-day period to cure the default
or during the term of the payment plan or a longer period that
is agreed upon by the parties. A unit owner's failure to
strictly perform any agreed-upon payment plan shall entitle the
association to pursue its remedies without further delay.

For purposes of this section, a reasconable payment plan

shall be a plan that provides for:
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A AAC R AT



10
11
12
13
14
15
16
17
18
19
20

21

Page 25

(d)

H.B. NO. \875

Timely payment of all assessments that become due
after the date that the payment plan is proposed; and
Additional monthly payments of an amount sufficient to
cure the default, within a reasonable period under the
circumstances as determined by the board of directors
in its discretion; provided that a period of up to
twelve months shall be deemed reasonable; and provided
further that the board of directors shall have the
discretion to agree to a payment plan in excess of
twelve months.

The notice of default and intention to foreclose shall

also include contact information for approved housing counselors

and approved budget and credit counselors.

(e)
intention
(1)

(2)

HB LRB 12-

The association shall have the notice of default and
to foreclose served on:

The unit owner;

Any prior or junior creditors who have a recorded lien
on the unit before the recordation of the notice of
default and intention to foreclose under section
667-C;

The state director of taxation:
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(4) The.director of finance of the county where the unit

is located; and

{b) Any cther person entitled to receive notice under

section 667-5.5.

§667-C Recordation of notice of default and intention to
foreclose. Before the deadline date in the notice of default
and intention to foreclose, the notice shall be recorded in a
recordable form in a manner similar to recordation of notices of
pendency of action under section 501-151 or section 634-51, or
both, as applicable. The recorded notice of default and
intention to foreclose shall have the same effect as a notice of
pendency of action. From and after the recordation of the
notice of default and intention to foreclose, any person who
becomes a purchaser or encumbrancer of the unit shall be deemed
to have constructive notice of the power of sale foreclosure and
shall be bound by the foreclosure.

§667-D Cure of default. {a) If the default is cured as
required by the notice of default and intention to foreclose, or
if the parties have agreed on a payment plan, the association
shall rescind the notice of default and intention to foreclose.
Within fourteen days of the date of the cure or an agreement on

a payment plan, the association shall so notify any person who
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was served with the notice of default and intention to
foreclose. If the notice of default and intention to foreclose
was recorded, a release of the notice of default and intention
to foreclose shall be recorded.

{(b) If the default is not cured as required by the notice
of default and intention to foreclose, or the parties have not
agreed on a payment plan, the association, without filing a
court action and without going to court, may foreclose the
assoclation's lien under power of sale to sell the unit at a
public sale.

§667-E Date of public sale of unit; place of sale. {a)
The public sale of the unit shall take place on the later of the
following:

(1) At least sizxty days after the public noﬁice of the

public sale is distributed under section 667-G; or

{(2) At least fourteen days after the date of the

publication of the third public notice advertisement
under section 667-G(d).

{b) The public sale of the unit shall be held only in the
county where the unit is located; provided that the public sale
shall be held only on grounds or at facilities under the

administration of the State, as follows:

HB LRB 12-05%8-1.doc .
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At the state capitol, for a public sale of a unit
located in the city and county of Honolulu;

At a state facility in Hilo, for a public sale of a
unit located in the districts of Hamakua, North Hilo,
South Hilo, or Puna;

At a state facility in Kailua-Kona, for a public sale
of a unit located in the districts of North Kohala,
South Kchala, Ncorth Kona, South Kona, or Kau;

At a state facllity in the county seat of Maui, for a
public sale of a unit located in the county of Maui:
and

At a state facility in the county seat of Kauai, for a

public sale of a unit located in the county of Kauai;

as designated by the department of accounting and general

services; provided further that no public sale shall ke held on

judiciary.

(c)

grounds or at facilities under the administration of the

The public sale shall be held during business hours

on a business day.

The public sale of the unit shall be conducted by the

association on the date, at the time, and at the place described

in the public notice of the public sale.
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§667-F Public showing of unit. {a) If the default is not
cured as stated in the notice of default and intention to
foreclose, the association shall conduct two open houses of the
unit before the public sale; provided that the association
timely received the signed letter of agreement from the unit
owner as required by the notice of default and intention to
foreclose. Only two open houses shall be required even if the
date of the public sale is postponed.

(b) Even if the signed letter of agreement is timely
received, 1if there is no subsequent cooperation by the unit
owner to allow two open houses, the public sale may be held
without any open houses of the unit. If the public notice of
the public sale advertised the dates and times of the open
houses, but there were no open houses because of the lack of
cooperation by the unit owner, the public sale may still be held
as advertised, and the public notice of the public sale may not
need to be republished.

§667-G Public notice of public sale; contents;
distribution; publication. (a) The associlation shall prepare
the public notice of the public sale. The public notice shall
state:

(L) The date, time, and place of the public sale;

HB LRB 12-0558-1.doc
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(b)

H.B. NO. 18715

The dates and times of the two open houses of the
unit, or if there will not be any open houses, the
public notice shall so state;

The unpaid balance of the moneys owed to the
association;

A description of the unit, including the address and
the tax map key number of the unit;

The name of the unit owner;

The name of the association;

The name of any prior or juniocr creditors having a
recorded lien on the unit before the recordation of
the notice of default and intention to foreclose under
section 667-C;

The name, the address in the State, and the telephone
number in the State of the person in the State
conducting the public sale; and |

The terms and conditions of the public sale.

The public notice shall also contain wording

substantially similar to the following in all capital letters:

"THE DEFAULT UNDER THE ASSOCIATION

DOCUMENTS MAY BE CURED NO LATER THAN THREE

BUSINESS DAYS BEFORE THE DATE OF THE PUBLIC
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RS A AR



10
11
12
13
14
15
16
17
18
19
20

21

H.B. NO. \87S

SALE OF THE UNIT BY PAYING THE ENTIRE AMOUNT
THAT WOULD BE OWED TO THE ASSOCIATION PLUS
THE ASSOCTIATION'S ATTORNEY'S FEES AND CCSTS,
AND ALL COTHER FEES AND COSTS INCURRED BY THE
FORECLOSING ASSOCIATION RELATED TO THE
DEFAULT, UNLESS OTHERWISE AGREED TO BETWEEN
THE ASSOCIATION AND THE UNIT OWNER. THERE
IS NO RIGHT TO CURE THE DEFAULT OR ANY RIGHT
QF REDEMPTICON APFPTER THAT TIME. IF THE
DEFAULT IS SO CURED, THE PUBLIC SALE SHALL
‘BE CANCELED.-"

(c) If the default is not cured as required by the notice
of default and intention to foreclose, the association shall
have a copy of the public notice of the public sale of the unit:

(1} Mailed or delivered to the unit owners at their
respective last known addresses;

(2) Mailed or delivered to any prior or Jjunior creditors
having a recorded lien on the unit before the
recordation of the notice of default and intention to
foreclose under section 667-C;

{3) Mailed or delivered to the state director of taxation;
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(4) Mailed or delivered to the director of finance of the

county where the unit is located;

(5) Posted on the unit or on such other real property of

which the unit is a part; and

(6) Mailed or delivered to any other person entitled to

receive notice under section 667-5.5 or 667-21.5.

{(d) The association shall have the public notice of the
public sale printed in not less than seven-point font and
published in the classified section of a daily newspaper of
general circulation in the real property tax zone in which the
unit is located, as shown on the applicable county real property
tax maps kept by each respéctive county's real property tax
assesgssment division, except for the county of Kalawaoc which
shall be considered its own geographic area for the purposes of
this subsection. The public notice shall be published once each
week for three consecutive weeks, constituting three
publications. The public sale shall take place no soconer than
fourteen days after the date of the publication of the third
public notice advertisement.

$667-H Postponement, cancellation of sale. {a) The

public sale may be either postponed or canceled by the
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TR ER R



10

11

12

13

14

15

16

17

18

19

20

21

22

H.B. NO.\375

association. Notice of the postponement or the cancellation of
the public sale shall be:

(1) Announced by the association at the date, time, and

place of the last scheduled public sale; and

(2) Provided to any other person who is entitled to

receive the notice of default under section 667-B.

(b} If there is a postponement of the public sale of the
unit, a new public notice of the public sale shall be published
once in the format described in section 667-G. The new public
notice shall state that it is a notice of a postponed sale. The
public sale shall take place no sooner than fourteen days after
the date of the publication of the new public notice. Not less
than fourteen days before the date of the public sale, a copy of
the new public notice shall be posted on the unit or on another
real properxty of which the unit is a part, and it shall be
mailed or delivered to the unit owner, and to any other person
entitled to receive notice under section 667-B(e).

(c) Upon the fourth postponement of every series of four
consecutive postponements, the association shall feollow all of
the public notice of public sale requirements of section 667-G,
inciuding the reguirements of mailing and posting under section
€67-G{c) and of publication under section 667-G(d).
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(d) The default under the association documents may be
cured no later than three business days before the date of the
public sale of the unit by paying the entire amount that would
be owed to the association if the payments under the association
documents had not been accelerated, plus the association's
attorney's fees and costs, and all other fees and costs incurred
by the asscociation related to the default, unless otherwise
agreed to between the association and the unit owner. There is
no right to cure the default or any right of redemption after
that time. TIf the default is so cured, the public sale shall be
canceled.

§667-I Authorized bidder; successful bidder. Any perscn,
including the association, shall be authorized to bid for the
unit at the public sale and to purchase the unit. The highest
bidder who meets the requirements of the ﬁerms and conditions of
the public sale shall be the successful bidder. The public sale
shall be considered as being held when the unit is declared by
the association as being sold to the successful bidder. When
the public sale is held, the successful bidder at the public
sale, as the purchaser, shall make a nonrefundable downpayment
to the association of not less than ten per cent of the highest

successful bid price. If the successful bidder is the

HB LRB 12-0558-1.doc .

ARSI ALAE



10

11

12

13

14

15

16

17

18

19

20

21

22

H.B.NO. | 875

association or any cther person having a recorded lien on the
unit before the recordation of the notice of default aﬁd
intention to foreclese under section 667-C, the downpayment
requirement may be satisfied by offset and a credit bid up to
the amount of the lien debt.

§667-J Successful bidder's failure to comply; forfeiture
of downpayment. If the successful bidder later fails to comply
with the terms and conditions of the public sale or fails to
complete the purchase within forty-five days after the public
sale is held, the downpayment shall be forfeited by that bidder.
The forfeited downpayment shall be credited by the association
first towards the association's attorney's fees and costs, then
towards the fees and costs of the power of sale foreclosure, and
any balance towards the moneys owed to the assoclation. The
association, in its discretion, may then accept the bid of the
next highest bidder who meets the requirements of the terms and
conditions of the public sale or may begin the public sale
process again.

§667-K Conveyance of property on payment of purchase
price; distribution of sale proceeds. (a) After the purchaser
completes the purchase by paying the full purchase price and the

costs for the purchase, the unit shall be conveyed to the
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purchaser by a conveyance document. The conveyance document

shall be in a recordable form and shall be signed by the

associlation in the foreclosing mortgagee's name. The unit owner

shall not be required

to sign the conveyance document.

(b} From the sale proceeds, after paying:

(1) All liens and encumbrances in the order of priority as

a matter of

law;

(2) The association's attorney's fees and costs;

(3) The fees and costs; of the power of sale foreclosure;

and

{4) The moneys owed to the association,

the balance of the sale proceeds shall be distributed by the

assoclation to junior
in the order of their
surplus after payment

be distributed to the

creditors having valid liens on the unit
priority and not pro rata. Any remaining
in full of all wvalid lien creditors shall

unit owner.

(c) Lien creditors prior to the association shall not be

forced to their right

of recovery. However, the association and

any prior lien creditor may agree in writing that the proceeds

from the sale will be

distributed by the association to the

prior lien creditor towards the payment of moneys owed to the
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prior lien creditor before any moneys are paid to the

association.

§667-L Affidavit after public sale; contents. (a) After

the public sale is held, the association shall sign an affidavit

under penalty of perjury:

(1)

(2)

(b)

subsection

Stating that the power of sale foreclosure was made
pursuant to the power of sale provision in the law or
association documents;

Stating that the power of sale foreclosure was
conducted as required by this part:

Summarizing what was done by the association:
Attaching a copy of the recorded notice of default and
intention to foreclose; and

Attaching a copy of the last public notice of the
public sale.

The recitals in the affidavit required under

(a) may, but need not, be substantially in the

following form:

(1)

I am duly authorized to represent or act on behalf of

(name of association)

("association") regarding the following power of sale

foreclosure. I am signing this affidavit in
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accordance with the alternate power of sale
foreclosure law (Chapter 667, Part , Hawaii Rewvised
Statutes);

The association is a "association" as defined in the
power of sale foreclosure law;

The power of sale foreclosure is of an association
lien. If the lien was recorded, the lien was dated

, and recorded in the

(bureau of conveyances or office

of the assistant registrar of the land court) as

{recordaticn information). The

unit is located at: (address or

description of location) and is identified by tax map

key number: . The legal

description of the property, which shall include the
certificate of title or transfer certificate of title
number if registered with the land court, is attached
as Exhibit "A";

Pursuant to the power of sale provision of law or
association documents, the power of sale foreclosure
was conducted as required by the power of sale

foreclosure law. The following is a summary of what
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was done:

(A)

(D)

A notice of default and intention to foreclose

was served on the mortgagor, the borrower, and

the following person: . The
notice of default and intention to foreclose was
served on the following date and in the following

marnner:

The date of the notice of default and intention

to foreclose was {date).

The deadline in the notice for curing the default

was {date), which deadline

date was at least sixty days after the date of
the notice;

The notice of default and intention to foreclose
was recorded before the deadline date in the

(bureau of conveyances or

office of the assistant registrar of the land
court). The notice was recorded on

{date} as deocument no.

A copy cf the recorded

notice is attached as Exhibit "1";

The default was not cured by the deadline date in
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the notice of default and intention to foreclose;
A public notice of the public sale was initially
published in the classified section of the

, 1n accordance with section

667-G(d), Hawaii Revised Statutes, once each week
for three consecutive weeks on the following

dates: . A copy of the

affidavit of publication for the last public
notice of the public sale is attached as Exhibit
"2". The date of the public sale was

{date). The last

publication was not less than fourteen days .
before the date of the public sale;

The public notice of the public sale was sent to
the unit owner, to the state director of
taxation, to the director of finance of the
county where the unit is located, and to the

following: . The public

notice was sent on the following dates and in the

following manner: . Those

dates were after the deadline date in the notice

of default and intention to foreclose, and those
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dates were at least sixty days before the date of
the public sale:

The public notice of the public sale was posted
on the unit or on such other real property of

which the unit is a part on

{date). That date was at least sixty days before
the date of the public sale;

Two public showings (open houses) of the unit
were held (or were not held because the unit
owner did not cooperate);

A public sale of the unit was held on a business

day during business hours on:

(date), at (time), at the

following location: . The

highest successful bidder was

(name) with the highest

successful bid price of $

and
At the time the public sale was held, the default

was not cured; and

This affidavit 1s signed under penalty of perjury.
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§667-M Recordation of affidavit, conveyance document;
effect. (a) The affidavit required under section 667-L and the
conveyance document shall be recorded no earlier than ten days
after the public sale is held but not later than forty-five days
after the public sale is held. The affidavit and the conveyance
document may be recorded separately and on different days.

After the recordation, the asscciation shall mail or deliver a
recorded copy to those persons entitled to receive the public
notice of the public sale under section 667-G(c).

(b) When both the affidavit and the conveyance document
are recorded:

(1) The sale of the unit is considered completed;

(2) All persons claiming by, through, or under the
mortgagor and all other persons having liens on the
unit junior to the lien of the associaticon shall be
forever barred of and from any and all right, title,
interest, and claims at law or in equity in and to the
unit and every part of the unit, except as otherwise
provided by law;

{3) The lien of the association and all liens junior in
priority to the lien of a association shall be

automatically extinguished from the unit; and
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(4) The purchaser shall be entitled to immediate and

exclusive possession of the unit.

(c} The mortgagor and any person claiming by, through, or
under the mortgagor and who 1s remaining in possession of the
unit after the recordation of the affidavit and the conveyance
document shall be considered a tenant at sufferance subject to
eviction or ejectment. The purchaser may bring an action in the
nature of summary possession under chapter 666, ejectment, or
trespass or may bring any other appropriate action in a court
where the unit is located to obtain a writ of possession, a writ
of assistance, or any other relief. Ih any such action, the
court shall award the prevailing party its reasonable attorneys'
fees and costs and all other reasonable fees and costs, all of
which are to be paidlfor by the non-prevailing party.

$667-N Recordation; full satisfaction of debt by borrower.
The recordation of both the conveyance document and the

affidavit shall not operate as full satisfaction of the debt

owed by the unit owner to the asscociation unless the sale

proceeds from the unit or the amounts paid by a purchaser under
the special assessment permitted by section 421J-A or 514B-146
are sufficient to satisfy the unit owner's debt to the

assoclation, including the association's legal fees and costs.
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The debts of other lien creditors are unaffected except as
provided in this part.

§667-0 Prohibited conduct. It shall be a prohibited
practice for any association to engage in any of the following
practices:

(1} Holding a public sale on a date, at a time, or at a
place 