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S.B. NO. s»:

H.D. 2
C.D. 1

other documentations governing the special purpose financial

captive insurance company securitization.

(d)

State:

(1)

(2)

Notwithstanding article 15 or any other law of this

An application or petition for a temporary restraining
order or injunction issued pursuant to article 15 with
respect to a counterparty does not prohibit the
transaction of business by a special purpose financial
captive insurance company, including any payment by a
special purpose financial captive insurance company
made with respect to a special purpose financial
captive insurance company security, or any action or
proceeding against a special purpose financial captive
insurance company or its assets;

The commencement of a summary proceeding with respect
to a special purpose financial captive insurance
company and any order issued by the court in the
summary proceeding, unless otherwise specifically
addressed in the summary proceeding or order issued by
the court, shall not prohibit payments by a special
purpose financial captive insurance company and shall
not prohibit the special purpose financial captive
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insurance company from taking any action reguired to

make payments; provided that payments are made:

(A) Pursuant to a special purpose financial captive
insurance company security or special purpose
financial captive insurance company contract;. and

(B) Consistent with the special purpose financial
captive insurance company's plan of operation and
any order issued to the special purpose financial
captive insurance company pursuant to section
431:19-D(b), as either is amended from time to
time;

(3) A receiver of a counterparty may not void a
nonfraudulent transfer by a counterparty to a special
purpose financial captive insurance company of money
or other property made pursuant to a special purpose
financial captive insurance company contract; and -

(4) A receiver of a special purpose financial captive
insurance company may not void a nonfraudulent
transfer by the special purpose financial captive
insurance company of money or other property:

(A) Made to a counterparty pursuant to a special
purpose financial captive insurance company
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contract or made to or for the benefit of any
holder of a special purpose financial captive
insurance company security with respect to the
special purpose financial captive insurance
company security; and

(B) Made consistent with the special purpose
financial captive insurance company's plan of
operation and any order issued to the special
purpose financial captive insurance company
pursuant to section 431:19-D(b), as either is
amended from time to time.

(e) With the exception of the fulfillment of the
obligations under a special purpose financial captive insurance
contract and notwithstanding any other provision of this part or
other laws of this State, the assets of a special purpose
financial captive insurance company, including assets held in
trust, on a funds-withheld basis, or in any other arrangement to
secure the special purpose financial captive insurance company's
obligations under a special purpose financial captive insurance
company contract, shall not be consolidated with or included in
the estate of a counterparty in any delinqguency proceeding
against the counterparty pursuant to this part for any purpose
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including, without limitation, distribution to creditors of the

counterparty.

§431:19-N Existing licenses. Except as otherwise

determined by the commissioner, a captive insurance company,

that has been issued a certificate of authority by the

commissioner pursuant to section 431:19-102 as of July 1, 2008,

and is engaged in or will be engaged in an insurance

securitization,

need not obtain a certificate of authority

pursuant to section 431:19-D, but shall otherwise be subject to

this part as a special purpose financial captive insurance

company; provided that the commissioner may require the captive

insurance company to take any action that the commissioner

determines is reasonably necessary to bring the captive

insurance company into compliance with this part; provided

further that the commissioner may issue an order described in

section 431:19-D(b) with respect to the captive insurance

company .

PART II1I.

§431:19-0 Formation. (a)

SPONSORED CAPTIVE INSURANCE COMPANIES

One or more sponsors may form a

sponsored captive insurance company under this part. In

addition to the general provisions of this article, the

2008-246
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provisions of this part shall apply to sponsored captive
insurance companies.

(b) A sponsored captive insurance company shall be
incorporated as a stock insurer with its capital divided into
shares and held by the stockholders, "as a nonprofit corporation
with one or more members, or as a member-managed Or manager-
managed limited liability company.

§431:19-P Supplemental application materials. In addition
to the information required in section 431:19-102(c) and (d),
each sponsored captive insurance company applicant that
segregates the risks of its participants through one or more
protected cells shall file with the commissioner the following:

(1) All contracts or draft contracts between the sponsored
captive insurance company and its participants;

(2) A description of the means by which the assets,
liabilities, income, and expenses of each protected
cell shall be segregated from those of other protected
cells in the sponsored captive insurance company, and
reported to the commissioner; and

(3) A fair and equitable plan for allocating direct and

indirect expenses to each protected cell.
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§431:19-Q Protected cells. A sponsored captive insurance

company formed and licensed under this article may establish and

maintain one or more protected cells to insure risks of one or

more participants, subject to the following:

(1)

The shareholders or members of a sponsored captive
insurance company shall be limited to its participants
and sponsors; provided that a sponsored captive
insurance company may issue nonvoting securities to
other persons on terms approved by the commissioner;
Each protected cell shall be accounted for separately
on the books and records of the sponsored captive
insurance company to reflect the financial condition
and results of operations of the protected cell, net
income or loss, dividends or other distributions to
participants, and other factors as may be provided in
the participant contract or required by the
commissioner;

The assets of a protected cell shall not be chargeable
with liabilities arising out of any other insurance

business the sponsored captive insurance company may

~conduct;
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(5)

08-246

S.B. NO. s»:

H.D.2
C.D. 1

No sale, exchange, or other transfer of assets may be

made by a sponsored captive insurance company between -

or among any of its protected cells without the
consent of the protected cells;

No sale, exchange, transfer of assets, dividend, or
distribution may be made from a protected cell to a-
sponsor or participant without the commissioner's
approval, and in no event shall the approval be given
if the sale, exchange, transfer dividend, or
distribution would result in insolvency or impairment
with respect to a protected cell;

Each sponsored captive insurance company shall
annually file with the commissioner, financial reports
as the commissioner shall require, that shall include,
without limitation, accounting statements detailing
the financial experience of each protected cell;

Each sponsored captive insurance company shall notify
the commissioner in writing within ten business days
of any protected cell that is insolvent or otherwise
unable to meet its claim or expense obligations; and
No participant contract shall take effect without the
commissioner's prior written approval, and the
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addition of each new protected cell and withdrawal of
any participant or termination of any existing
protected cell shall constitute a change in business
plan requiring the commissioner's prior written
approval.

§431:19-R Qualification of sponsors. A sponsor of a
sponsored captive insurance company shall be an insurer licensed
under laws of any state, a reinsurer authorized or approved
under the laws of any state, a captive insurance company formed
or licensed under this article, or any other person, company, Or
organization approved by the commissioner in the exercise of the
commissioner's discretion, after finding that the approval of
that person, company, O organization as a sponsor is not
inconsistent with the purposes of this article. A risk
retention group shall not be either a sponsor or a participant
of a sponsored captive insurance company.

§431:19-S Participants in sponsored captive insurance
companies. . (a) Associations, corporations, limited liability
companies, partnerships, trusts, and other business entities may
be participants in any sponsored captive insurance company

formed or licensed under this chapter.
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(b) A sponsor of a sponsored captive insurance company may
be a participant.

(c) A participant need not be a shareholder or member of
the sponsored captive insurance company or any affiliate
thereof.

(d) A participant shall insure only its own risks through
a sponsored captive insurance company.

§431:19-T- Investments by sponsored captive insurance
companies. Notwithstanding section 431:19-Q, the assets of two
or more protected cells may be combined for purposes of -
investments, and the combination shall not be construed as
defeating the segregation of the assets for accounting or other
purposes. Sponsored captive insurance companies shall comply
with the investment requirements under section 431:19-110.

§431:19-U Delinquency of sponsored captive insurance
companies. In the case of a sponsored captive insurance
company, article 15 shall apply; provided that:

(1) The assets of a protected cell may not be used to pay

any expenses or claims other than those attributable

to the protected cells; and

8-2469 SB3023 CDl1 SMA.doc

A



10

11

12

13

14

15

16

17

18

19

20

21

22

Page 36 3023
S.B. NO. so>

H.D. 2
C.D. 1

(2) Its capital and surplus shall at all times be
available to pay any expenses of or claims against the
sponsored captive insurance company.

§431:19-V Applicable laws. A sponsored captive insurance

company shall be subject to this part and to part . If there
is any conflict between this part and part , this part shall
control.

§431:19-W Existing licenses. Except as otherwise
determined by the commissioner, a captive insurance company that
has been issued a certificate of authority by the commissioner
pursuant to section 431:19-102 as of July 1, 2008, and is
licensed as a Class 4 captive shall not be required to re-apply
for a certificate of authority under this part, but shall
otherwise be subject to this part as a sponsored captive
insurance company; provided that the commissioner may by order
require the captive insurance company to take any action that
the commissioner determines is reasonably necessary to bring the
captive insurance company into compliance with this part."

SECTION 2. Chapter 431, article 19, Hawaii Revised
Statutes, is amended by designating sections 431:19-101 to

431:19-116 as part I, to read:

"PART I. GENERAL PROVISIONS"

SB3023 CDl1 SMA.doc %
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SECTION 3. Section 431:19-101, Hawaii Revised Statutes, is

amended as follows:
1. By adding five new definitions to be appropriately
inserted and to read:

"nparticipant” means an entity that meets the requirements

of section 431:19-S, and any affiliates thereof that are insured

by a sponsored captive insurance company where the losses of the

participant may be limited through a participant contract to the

participant's pro rata share of the assets of one or more

protected cells identified in the participant contract.

"pParticipant contract" means a contract by which a

sponsored captive insurance company insures the risks of a

participant and may also limit the losses of each participant to

its pro rata share of the assets of one or more protected cells

identified in such participant contract.

"protected cell" means a separate account established by a

sponsored captive insurance company formed or licensed under

this part in which assets are maintained for one or more

participants in accordance with the terms of one or more

participant contracts to fund the liability of the sponsored

captive insurance company assumed on behalf of the participants

as set forth in the participant contracts.

3023 CD1 SMA.doc , n
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"Sponsor" means any entity that meets the requirements

of

section 431:19-R and is approved by the commissioner to prov

ide

all or part of the minimum required capital and surplus of a

sponsored captive insurance company and to organize and operate

a sponsored captive insurance company.

"Sponsored captive insurance company" means any captive

insurance company in which the minimum required capital and

surplus is provided by one or more Sponsors and is formed or

1icensed under this article. A sponsored captive insurance

company insures the risks only of its participants through

separate participant contracts and may fund its liability to

each participant through one or more protected cells. A

sponsored captive insurance company segregates the assets of

each protected cell from the assets of other protected cells and.
from the assets of the sponsored captive insurance company's
general account."’

2. By repealing the definitions of "leased capital
facility, " "participant," "participant contract,” "protected
cell, " and "sponsor."

[ "LLeased—ecapitalt—facility ' wmeans—a imited—membership
Ipswran moany—formed-—as—a—eclass—4—company—under—thisartiete
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SECTION 4. Section 431:19-101.3, Hawail Revised Statutes,

is amended to read as follows:

"§431:19-101.3 Classes of captive insurance. Each captive

insurance company formed under this article shall be designated

2008-2469 SB3023 CDl1 SMA.doc
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S.B. NO. s»:
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and licensed as one of the following classes of captive

insurance companies:

(1)

A class 1 company shall be limited to a pure captive
insurance company that only writes business as a
reinsurer;

A class 2 company shall be limited to a pure captive
insurance company that is not a class 1 company;

A class 3 company shall be any company formed under
this article as an association captive insurance
company or a risk retention captive insurance company;
A class 4 company shall be a [Teased—capitat—faeitity]

sponsored captive insurance company formed under part

ITI of this article; and
A class 5 company shall be a reinsurance Or excess

insurance company formed under- this article.”

SECTION 5. Section 431:19-104, Hawaii Revised Statutes, is

amended by amending subsection (a) to read as follows:

1] (a)

Each captive insurance company licensed pursuant to

this article shall possess and thereafter maintain unimpaired

capital and surplus in the amount established by the

commissioner; provided that:

B3023 CD1l SMA.doc
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(1) The commissioner shall take into account the nature
and volume of business transacted by each captive
insurance company, and any other factors deemed
appropriate by the commissioner;

(2) Class 3 captive insurance companies shall be subject
to other applicable provisions of this chapter that
may require capital and surplus in excess of those
established by the commissioner; and

(3) Minimum capital and surplus established by the

commissioner shall be no less than the following

amounts:

(A) Class 1: $100,000;
(B) Class 2: $250,000;
(C) Class 3: $500,000;

(D) Class 4: [&£3666-6860+] $500,000; and

(E) Class 5: An amount as determined by the
commissioner on a case by case basis."
Hawaii Revised Statutes, is

SECTION 6. Section 431:19-108,

amended by amending subsection (c) to read as follows:

"(c) [ A l—examination reports—conduected—by—the

'
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. . : bl beli 1 ] . e b1
. ; . £ o f . ) 1 4 }
examination repert—for-publtie—inspeetion-] All examination

reports, preliminary examination reports or results, working

papers, recorded information, documents, and copies thereof

produced by, obtained by, or disclosed to the commissioner or

any person in the course of an examination made under this

section are confidential and are not subject to subpoena and may

not be made public by the commissioner or an employee or agent

of the commissioner without the written consent of the company,

except to the extent provided in this subsection. Nothing in

this subsection shall prevent the commissioner from using

information in furtherance of the commissioner's regulatory

authority under this title. The commissioner may grant access

to the information to public officers having jurisdiction over

the regulation of insurance in any other state or country, or to

law enforcement officers of this State or any other state or

agency of the federal government at any time, so long as the

officers receiving the information agree in writing to hold it

in a manner consistent with this section."
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SECTION 7. Section 431:19-106.3,

is repealed.

["

S.B. NO. so>

H.D. 2
CD.1

Hawaii Revised Statutes,

: Leased eal faeild Ny
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SECTION 8. In codifying the new sections added by section
1 of this Act, the revisor of statutes shall substitute
appropriate section numbers for the letters used in designating
the new sections in this Act.
SECTION 9. Statutory material to be repealed is bracketed
and stricken. New statutory material is underscored.

SECTION 10. This Act shall take effect on July 1, 2008.

APPROVED this 18 dayof JUN , 2008

GOVERNOR OF THE STATE¥ OF HAWAII

SB3023 CD1 SMA.doc

lﬂlﬂﬂlﬂllEIl\IiﬂEﬂllﬂﬂEl\lﬂIW\IEHI\HIIWIII@IIHIEIII%HI\III%NIMEIIHIHIIIlllﬂﬂ”ﬂlﬂl i





