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SUZANNE D. CASE 
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Before the House Committee on 
FINANCE 

 
Tuesday, March 2, 2021 

12:00PM 
State Capitol, Via Videoconference, Conference Room 308 

 
In consideration of 

HOUSE BILL 1015, HOUSE DRAFT 2 
RELATING TO DISPOSITION OF WATER LICENSES BY THE BOARD OF LAND 

AND NATURAL RESOURCES 
 
House Bill 1015, House Draft 2 proposes to clarify the conditions and manner in which the Board 
of Land and Natural Resources (Board) may dispose of water by license.  The Department of 
Land and Natural Resources (Department) strongly supports this Administration measure. 
 
The purpose of this measure is to implement the water disposition process via Section 171-58, 
Hawaii Revised Statutes (HRS), in a more feasible and practicable manner.  This bill serves to 
clearly define dispositions for the use of water by the Board as licenses for water rather than 
conveyance of any property right or interest in water via a lease.  The intent is to avoid the potential 
commodification of an important public trust resource.  Additionally, the term “license” is 
consistent with language contained in the Hawaii State Constitution.  The measure also proposes 
to require consultation with the Commission on Water Resource Management on any proposed 
license to ensure that the disposition is consistent with water resource management requirements. 
 
This bill would allow for the Board to issue a water license through direct negotiation, provided 
that reasonable efforts are made to determine whether there is no competition for the water license.  
The public auction requirement for the disposition of water currently in Section 171-58, HRS, has 
resulted in burdensome constraints to the disposition process, especially in instances where there 
is a high likelihood that there would only be a single bidder.  Additionally, the public auction 
requirement has created uncertainty for smaller agricultural water users. 
 
Further, Section 171-58, HRS, requires that water for disposition be appraised at fair market value 
in order to determine the upset rent for the public auction.  However, water purveyors generally 
charge for the delivery of water, not water itself, which is a public resource.  Therefore, appraisers 
have no methodology to value water.  This bill would establish factors to be considered in the 
valuation of water use, providing appraisers guidance and clarity.  The intent is to provide a 
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framework to determine a fair rent for projects that provide a public benefit.  This would assist in 
furthering the State's sustainability goals such as local food production or renewable energy.   
 
Additionally, as watershed management plans may have various priorities, the current statute is 
unclear as to the focus of watershed management plans developed for disposition of water. This 
bill would provide clarity regarding the development and implementation of a watershed 
management plan that is required of the licensee.  The bill also proposes to focus on preserving 
the availability of water resources from forested watersheds.  This is an appropriate goal as it 
would serve to offset the impact of the water diverted under the license on the resource. 
 
Thank you for the opportunity to comment on this measure. 
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Submitted By Organization Testifier 
Position 

Present at 
Hearing 

John & Rita Shockley FREE ACCESS 
COALITION 

Oppose No 

 
 
Comments:  

Aloha! 

Free access to Hawaii's limited water supply must be shared by all.  This Bill is unfair to 
small users and local Hawaiians.  Turn it down! 

 





mailto:junshinbusiness729@gmail.com
mailto:action@ypdahawaii.org


Patrick Shea - Treasurer ¥ Lena Mochimaru - Secretary
Nelson Ho ¥ Summer Starr

Monday, March 2, 2021 

Relating to HB1015 HD2 
Testifying in Oppose  

Aloha Chair and members of the committee,  

The Pono Hawai!i Initiative (PHI) opposes HB1015 HD2, Relating to Disposition of Water 
Licenses by the Board of Land and Natural Resources (BLNR). This measure amends 
the way in which the BLNR issues water licenses for the diversion of public streams.  

HB1015 HD2 creates a framework to further exploit our native ecosystems and will 
continue to allow for large corporations to spend little while draining our water ways. 
We need more transparency and protections not less and this bill helps the wrong 
people.  

For these reasons, we urge the Committee to strongly oppose HB1015 HD2.  

Mahalo for the opportunity to testify,  

Gary Hooser 
Executive Director 
Pono Hawai!i Initiative
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Submitted By Organization Testifier 
Position 

Present at 
Hearing 

David Bruce Leonard Earth Medicine Institute Oppose No 
 
 
Comments:  

Aloha ~ Please oppose HB1015. Waiwai means wealth but it also implies the health of 
society. We need to bring power, health, and wellness to the people this government is 
designed to serve, not to power brokers and corporate lobbyists. Thank you. 
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Scott Crawford Kipahulu Ohana, Inc. Oppose No 
 
 
Comments:  

Aloha Chair Luke, Vice Chair Cullen, and members of the Finance Committee, 

As taro farmers in East Maui, we are writing to urge your opposition to HB1015. As 
currently written, the proposed bill would help large, wealthy water diverters continue to 
take advantage of our public trust resources, while disadvantaging smaller, traditional 
and customary users. We believe that small diverters should be able to negotiate 
directly to reduce the burden, but larger diverters should go through the public auction 
process for fairness and transparency. And limits should be set on maximum diversions 
to ensure in-stream flow based on monitoring, and a reasonable period to revisit large 
licenses given the changing circumstances of climate change.  

Mahalo for your consideration. 

Sincerely, 

Mike Minn, President        Glenna Ann Lind, Secretary/Treasurer 

Scott Crawford, Executive Director       John C. Lind, Jr., Project Director 
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Submitted By Organization Testifier 
Position 

Present at 
Hearing 

Hanalei Fergerstrom Na Kupuna Moku O 
Keawe 

Oppose No 

 
 
Comments:  

NA KUPUNA MOKU O KEAWE 

  

Hanalei Fergerstrom, Spokesperson 

Na Kupuna Moku O Keawe 

P.O. Box 951 

Kurtistown, Hawaii 96760 

808 938-9994 

hankhawaiian@yhoo.com 

  

Regarding HB1015 WATER LICENSES OPPOSITION 

  

This bill is similar to other bills like extending leases on public lands. The inherent 
problem is that the State is a trustee of lands Ceded to them. Those resources are the 
lawful property of the Hawaiian Kingdom crown and Government. First seized by the 
provisional government then ceded to the United States as part of an annexation that 
never really happened. Then ceded back to the new State of Hawaii via the admissions 
act with trust conditions. 

  

The State being trustee of the Ceded Lands Trust, dubbed, Public Lands. It is the 
obligation of the Trustee to protect the corpus of the trust. The long term leases of these 
resources is tantamount to the selling off of trust properties. 







HB-1015-HD-2 
Submitted on: 3/1/2021 8:35:35 AM 
Testimony for FIN on 3/2/2021 12:00:00 PM 

Submitted By Organization Testifier 
Position 

Present at 
Hearing 

Walter Ritte aina momona Oppose No 
 
 
Comments:  

Aina Momona is in opposition of 1015. The current system allows for community 
involvement is working. No direct negotiations. Exemption for traditional uses is needed. 

 





http://www.kiuc.coop/
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REPRESENTATIVE SYLVIA LUKE, CHAIR 
REPRESENTATIVE TY J.K. CULLEN, VICE CHAIR 

HOUSE COMMITTEE ON FINANCE 
 

COMMENTS ON HOUSE BILL 1015 H.D. 2 
March 2, 2021, 12:00 p.m. 
Room 308, State Capitol 

415 South Beretania Street 
 
Dear Chair Luke, Vice Chair Cullen, and Members of the Finance Committee: 
 
Earthjustice is a non-profit law firm with decades of experience litigating cases to protect the 
public trust in Hawai‘i’s natural resources.  One of Earthjustice’s primary practice areas is  
restoring stream water to communities across Hawai‘i that have cultural, subsistence, and 
environmental interests in healthy streams flowing mauka to makai.   
 
Earthjustice supports efforts by the Department of Land and Natural Resources (“DLNR”) to 
improve its decades-old water leasing program.  However, House Bill (H.B.) 1015 H.D. 2 does 
not directly address or remedy the most critical problem plaguing the program, namely, the 
Board of Land and Natural Resources’ (“Board’s”) ongoing failure to uphold its constitutional 
duty to protect instream water uses, including the exercise of traditional and customary 
practices.1  Accordingly, Earthjustice recommends the following amendments to H.B. 1015 H.D. 
2 to protect the public trust in water, and to strengthen the procedural mechanisms in place to 
ensure that the Board complies with its duties as trustee of our water resources.  Without  
further amendment, Earthjustice opposes passage of H.B. 1015 H.D. 2.  
 

1. License Terms Should Be Limited to Ten Years 
 
Earthjustice understands from prior hearings that DLNR’s intent in proposing a 30-year license 
term is to allow for flexibility under changing climate conditions.  Earthjustice supports and 
echoes DLNR’s expressed concern with how changing climate conditions will affect the 
availability of water in Hawai‘i streams.  Recent studies indicate that streamflow levels may 
already be decreasing.  However, a 30-year license term is still too long to allow DLNR to 
respond to changing climate conditions or other environmental and public trust concerns in a 
timely manner.  Accordingly, Earthjustice supports ten-year l icense term  as a more flexible and 
responsive time frame for responding to a changing water landscape, including alternative 

 
1 The constitutionally protected public trust uses of water are:  (1) the maintenance of waters in 

their natural state; (2) domestic water use; (3) the exercise of Native Hawaiian traditional and customary 
rights; and (4) the Department of Hawaiian Homeland’s reservations of water.  Kauai Springs, Inc. v. 
Planning Comm’n of County of Kauai, 133 Hawai‘i 141, 172, 324 P.3d 951, 982 (2014). 
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water sources that may become available as the State expands its use of recycled water and 
implements other water conservation measures.   
 

2. Water Licenses For Which There is No IFS Should Be Capped at 50% of Streamflow 
 
The primary mechanism established by the State Water Code to protect public trust instream 
uses of water is the establishment of instream flow standards (“IFS”) by the Commission on 
Water Resource Management (“Commission”).  An IFS is the minimum amount of water that 
must be left flowing in a specific location at a specified time of year (e.g., dry and wet season 
flows to be measured at a designated spot).  See HRS § 174C-3.  However, plantation-era 
diversions were built long before enactment of the Water Code in 1987, and the Board has 
continued to authorize diversions of water in streams where the Commission has yet to set an 
IFS.  Most often, the Board rubberstamps the previous diversion level without adequately 
accounting for the adverse effects on protected public trust uses, in part because it expects the 
Commission to protect instream uses through the IFS process.  The Board, however, has 
independent duties to protect the public trust in water under the Hawai‘i Constitution, 
including for those streams where an IFS or interim IFS has been set.2 
 
Earthjustice recommends that substantive protections be added to protect public trust uses of 
water resources that depend on the natural flow of the resource.  Specifically, pending 
completion of the IFS-setting process, any water permit or license should allow no more than 
50% of streamflow to be diverted.  This precautionary protection upholds the state’s 
constitutional public trust duties and will protect streams that were historically drained dry on 
islands across the state until the Commission is able to complete the IFS-setting process. 
 

3. Water Licenses Should Be Limited To Streams For Which There Is Accurate Information 
On Streamflow Levels and Alternative Water Sources 

 
An ongoing problem with water dispositions is that DLNR lacks accurate information on 
existing stream flow and diversion levels, and thus cannot make the required determination 
under Hawai‘i’s public trust doctrine that diversion will not adversely affect protected instream 
water uses.  Worse yet, the Board has refused to make accurate water gaging and reporting a 
condition of year-to-year revocable permits, even though such water metering is extremely 
affordable both to install and operate and should be a minimum requirement for being able to 
use public trust water resources.  

 
2 Specifically, before approving private diversions the Board must “consider the cumulative 

impact of existing and proposed diversions on trust purposes and [] implement reasonable measures to 
mitigate this impact, including the use of alternative sources.”  ���—�1�›�Ž�1���Š�’�¬�‘�˜�•�Ž�1���’�•�Œ�‘�1���˜�–�‹�’�—�Ž�•�1���˜�—�•�Ž�œ�•�Ž�•�1
���Š�œ�Ž�1���›�˜�Œ�Ž�Ž�•�’�—�•, 94 Hawai‘i 97, 143, 9 P.3d 409, 455 (2000).  The Board has consistently failed to conduct 
this inquiry with respect to Kaua‘i Island Utility Cooperative’s year-to-year revocable permit allowing 
diversion of more than two-thirds of stream water from Wai‘ale‘ale and Waikoko Streams.   



House Committee on Finance 
March 1, 2021 
Page 3 
 
 
Accordingly, water licenses or leases disposing of water for longer than one year should be 
limited to steams for which a diverter has provided accurate streamflow and diversion 
information for at least the previous twelve months.  Accurate flow information should include 
meters registering both instream flow and diversion amounts on a daily basis (most often at 15-
minute intervals).  This information should also be required for alternative water sources that 
the water diverter may have available to satisfy any reasonable-beneficial water use needs.     
 

4. Exemption For Instream Use Of Water For Taro Cultivation 
 
Earthjustice supports an exemption from the statute for traditional taro cultivation.  Taro 
cultivation, like other traditional and customary practices, is a protected instream use under the 
State Water Code, see HRS § 174C-101(c), (d), and should likewise receive protection under the 
water licensing statute.    Under no circumstances should exemptions be made for large water 
diverters— such as Kaua‘i Island Utility Cooperative, Mahi Pono, and Hawai‘i Electric Light 
Company— who take water at much larger scales and clearly have the financial resources 
available to comply with basic accountability measures, including participation in the public 
auction process.  
 

Thank you for the opportunity to present comments on this bill. 
 

     ���Ž�’�—�¬���Š�•�Š�1���ï�1���Ž�¢  
  

     
     

 
Attorney 

    Earthjustice 
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Comments:  

Aloha Chair Luke, Vice Chair Cullen, and members of the Finance Committee, 

My name is KÄ• healani Keahi. I am the President of Hui Maka�ÁÄ• inana a 
KalÄ• wahine, a Native Hawai�Áian Community organization of KalÄ• wahine Hawai�Áian 
Homestead and a kalo farmer in Makiki Valley. I am writing today to OPPOSE HB1015 
HD2. This bill amends the way in which the Board of Land and Natural Resources 
issues water licenses for the diversion of public streams.  

It is important that we continue to protect our watersheds from water diversions that 
harm our �ÁÄ• ina and way of life as kanaka and protectors of our waters. We believe that 
this bill will do harm to our watersheds and way of life if passed.  

Mahalo for your time and commitment in doing what is pono for our �ÁÄ• ina, people, and 
precious wai. 

Ke aloha �ÁÄ• ina, 

KÄ• healani Keahi 

  

  

 



 

 

March 1, 2021 
 
COMMITTEE ON FINANCE 
Representative Sylvia Luke, Chair 
Representative Ty J.K. Cullen, Vice Chair 
 
March 2, 2021 at 12:00 p.m. 
 
VIA VIDEO CONFERENCE 
Conference Room 308 
State Capitol 
415 South Beretania Street 
 
 
Re:  TESTIMONY IN STRONG OPPOSITION OF HOUSE BILL 1015 HD2 - RELATING TO 

DISPOSITION OF WATER LICENSES BY THE BOARD OF LAND AND NATURAL 
RESOURCES. 

 
Aloha Chair Luke and Members of the Finance Committee, 
 

Please accept these comments submitted by the Center for Biological Diversity 
(� Ĉenter�_) in strong opposition of HB 1015 HD2, which would allow the Board of Land and 
Natural resources (� B̂LNR�_) to directly negotiate backroom water license deals with major 
diverters without any public oversight or necessary stream protections. 

 
The Center is a non-profit 501(c)(3) membership corporation dedicated to the protection of 
fragile and impacted ecosystems and the native species that depend on them for survival.  
Through science, policy, and environmental law, the Center is actively involved in species and 
habitat conservation issues throughout �,���Á���]�Zi.  The Center has more than 88,000 members 
with a direct interest in safeguarding �,���Á���]�Zi�[�•��wildlife, streams, and public trust resources.  
 
This bill is problematic for a myriad of issues.  First, HB 1015 HD2 allows for the conveyance of 
public water from public streams for private uses without any scientifically valid stream 
protections.  Both HRS §171-58 and this bill do not limit the amount of water that may be 
diverted from a stream at a level that is necessary to sustain native stream habitats.  No 
water licenses should allow a stream to run dry.  Unfortunately, as seen in east Maui, that is 
exactly what is allowed to happen by BLNR.  This is at the expense of already struggling native 
flora and fauna.  All water licenses should include protections so that no more than 64% of a 
�•�š�Œ�����u�[�•�������•�����(�o�}�Á�������v�����������]�À���Œ�š�����X�� This is the minimum amount of water that must flow, 
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