
 

 

 

P.O. Box 976  
Honolulu, Hawaii 96808  
 
 

March 27 , 2019  
 
Honorable Chris Lee , Chair  
Honorable  Joy A. San Buenaventura , Vice - Chair  
Committee on Judiciary  
415 South Beretania St.  
Honolulu, HI 96813  
 
 Re:  SB 551 SD1  HD1- SUPPORT 
 
Dear Chair Lee , Vice - Chair San Buenaventura  and Members:  
 
 SB 551 SD1 HD1 deserves passage.  This is so regardless of 
any perspective about the merits of condominium or pla nned 
community association governance.  
 
 As noted in Section 1 of SB 551 SD1 HD1 :  
 

SECTION 1. In 1999, the legislature passed Act 236,  Session 
Laws of Hawai i 1999, authorizing condominium  associations to 
conduct nonjudicial fo reclosures. In 2012,  through Act 182, 
Session Laws of Hawaii 2012, the legislature  enacted a new 
part of the for eclosure law �²part VI of c hapter  667, Hawaii 
Revised Statutes �²cre ating a nonjudicial foreclosure  process 
specifically for associations. D uring that time, in  reliance 
on the legislatu �U�H�¶�V�� �D�F�W�L�R�Q�V, associations have  conducted 
nonjudicial foreclosu res as part of their efforts to  collect 
delinquencies and sust ain their financial operations.  
Associations have done so subject to the res trictions on  
nonjudicial foreclosures and other collection options imposed 
by  the legislature.  (Emphasis added)  

 
The point is well stated.  Associations acted in reliance on the 
legislature �¶s actions .  
 
 Thus, the question now is whether consumers should pay 
judgments  flowing from reliance upon statutory authority.  The 
question is not  something else.  
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 Owners  of units whose associations relied upon express 
statutory authority should not  be exposed to liability because 
they followed the law as written.  That is the issue.  
 
 Thus, arguments to the effect that the legislature should not 
have expressly authorized associations  to use a no njudicial 
foreclosure process are beside the point.  The point is that the 
legislature did authorize associations to do so.  
 
 In doing so, the legislature did not  condition use of that 
process on the existence of a power of sale provision.  Thus, 
passage of SB 551 SD1 HD1 will spare consumers from unexpected 
liability arising from the Intermediate Court of Appeals �¶ decision 
in Sakal v. Association  of Apartment Owners of Hawaiian Monarch , 
143 Haw. 219, 426 P.3d  443 (2018).  
 
 SB 551 SD1 HD1 will supply the evidence of legislative intent 
that the court  was unable to disce rn and unwilling to assume.  
Owners of units in association s have a reasonable expectation that 
t he legislature will take this opportunity to protect them from 
l iability in this circumstanc e.  
 
 Liability, l os s of insurance, loss of equity, the 
unavailability  of lenders willing to lend and other ill effects 
are obvious consequences that will flow from the Sakal  decision in 
the absence of clarifying legislation.   Such consequences should 
not flow from reliance upon enacted legislation .  
 
 A judgment against a condominium is paid by th e consumers who 
own the condominium units. SB 551 SD1 HD1 should be passed to 
protect those consumers.  
 
     Community Associations Institute, by  
 

       Philip Nerney  
 

     For its Legislative Action Committee  
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ADDENDUM 
 
 Part VI of Chapter 667 of the Hawaii Revised Statutes, titled Association 
Alternate Power of Sale Foreclosure Process, expressly provides for condominiums 
to conduct non - judicial foreclosures. Part VI does not  condition use of the 
process on the existence �R�I�� �D�� �S�R�Z�H�U�� �R�I�� �V�D�O�H�� �S�U�R�Y�L�V�L�R�Q�� �L�Q�� �W�K�H�� �F�R�Q�G�R�P�L�Q�L�X�P�¶�V��
governing documents.  
 
 The legislature declared that the power to use non - judicial foreclosure 
processes existed at least as long ago as 1999.  Act 236 (1999) began as follows:  
 

SECTION 1.  The legislature finds that associations of  apartment owners 
are increasingly burdened by the costs and  expenses connected with the 
collection of delinquent maintenance and other common expenses.  
 
The legislature further finds that the number of foreclosures in this 
State has greatly increased, and that associations of apartment owners 
are often required to bear an unfair share of the economic burden when 
purchasers in foreclosure actions exercise rights of ownership over 
purchased apartments without paying their share of c ommon maintenance 
fees and assessments.  
 
The legislature further finds that more frequently associations of 
apartment owners are having to increase maintenance fee assessments due 
to increasing delinquencies and related enforcement expenses.  This places 
an unfair burden on those non - delinquent apartment owners who must bear 
an unfair share of the common expenses, and is particularly inequitable 
when a delinquent owner is also an occupant who has benefited from the 
common privileges and services.  
 
The legi slature further finds that there is a need for clarification 
regarding the authority of associations of apartment owners to use non -
judicial and power of sale foreclosure procedures to enforce liens for 
unpaid common  expenses.    ***  

 
 The purpose of this A ct is to:  ***  
 
 (4) Clarify that associations o f apartment owners may enforce liens for 
unpaid common expense s by non - judicial and power of sale foreclosure 
procedur es, as an alternative to legal action;  (Bold added)  
 
The legislature responded to the burden that defaulting owners place on 
consumers who pay condominium expenses.  The legislature did not  limit its grant 
of authority to those rare condominiums that have power of sale language in 
governing documents .  Rather, the legislature amended §514A - 82(b), Hawaii 
Revised Statutes, by (among other things) adding subsection 13, to read as 
follows:  
  

(13)   A lien created pursuant to section 514A - 90 may be  enforced by the 
association in any manner permitted by  law, including non - judicial or 
power of sale  foreclosure procedures authorized by chapter 667, as  that 
chapter may be amended from time to time.  

 



SB-551-HD-1 
Submitted on: 3/27/2019 4:02:58 PM 
Testimony for JUD on 3/29/2019 2:05:00 PM 

Submitted By  Organization  Testifier 
Position  

Present at 
Hearing  

Ken Watson Hawaii Kai Peninsula 
AOAO 

Support No 

 
 
Comments:  

I support this bill and believe it provides the necessary provisions needed by the 
AOAO's to speed up the processes and help keep the courts schedules clear of 
unnecessary cases. It also reduces the burden of excess legal cost for the associations 
memberships. I ask that SB551 be approved. 

  

Ken Watson 

President, Hawaii Kai Peninsula AOAO 

 



SB-551-HD-1 
Submitted on: 3/27/2019 3:54:55 PM 
Testimony for JUD on 3/29/2019 2:05:00 PM 

Submitted By  Organization  Testifier 
Position  

Present at 
Hearing  

Richard Emery Associa Support Yes 
 
 
Comments:  

For years, associations by statute have used the power of dale to foreclose on non-
paying homeowners.  Association budgets depend on 100% of all owners paying their 
maintenance fees; otherwise, the other paying owners have to subsidize the difference. 

Recent appellate court cases have questioned the authority of an association to 
foreclose under power of sale; a process used by associations for more than a 
decade.  Unless corrected, it will cause major risks for the paying owners and rewarding 
the non paying owner by class action litigation.  Already Directors and Officers Liability 
insurance carriers are adding endorsements eliminating defense coverage costs. 

This Bill corrects and establishes a standard practice to the benefit of the owners.  We 
strongly support. 

 



SB-551-HD-1 
Submitted on: 3/27/2019 4:05:11 PM 
Testimony for JUD on 3/29/2019 2:05:00 PM 

Submitted By  Organization  Testifier 
Position  

Present at 
Hearing  

Kevin Agena Hawaiian Properties, 
Ltd. 

Support No 

 
 
Comments:  

This bill just clarifies the law and allows all Association's to perform nonjudicial 
foreclosures. 

 



SB-551-HD-1 
Submitted on: 3/27/2019 4:23:29 PM 
Testimony for JUD on 3/29/2019 2:05:00 PM 

Submitted By  Organization  Testifier 
Position  

Present at 
Hearing  

Glenn S. Horio Anderson Lahne & 
Fujisaki 

Support No 

 
 
Comments:  

Dear Representative Lee, Chair, Representative San Buenaventura, Vice Chair, and 
Members of the Committee: 

  

I strongly SUPPORT the passage of S.B. 551, S.D.1, H.D.1, with amendments as 
discussed below. The passage of this bill is urgently needed because of recent rulings 
�E�\���W�K�H���+�D�Z�D�L�L���,�Q�W�H�U�P�H�G�L�D�W�H���&�R�X�U�W���R�I���$�S�S�H�D�O�V�����³�,�&�$�´�������'�H�V�S�L�W�H���W�K�H���I�D�F�W���W�K�D�W���F�R�Q�G�R�P�L�Q�L�X�P��
associations have, for years, relied upon HRS Chapters 514A, 514B, and 667 as 
expressly granting to them the right to pursue the remedy of power of sale or nonjudicial 
foreclosure, the ICA has recently determined that there is no evidence of legislative 
intent to grant to condominium associations the remedy of power of sale or nonjudicial 
foreclosure absent a power of sale provision in the project documents of said 
associations. 

  

HRS Chapter 514B provides that the lien of the association may be foreclosed by action 
or by nonjudicial or power of sale foreclosure procedures set forth in chapter 667, by the 
managing agent or board, acting on behalf of the association. A similar provision was 
found in HRS Chapter 514A. To the surprise of condominium associations throughout 
the entire state, in 2018, the ICA held that these provisions do not empower 
associations to conduct nonjudicial or power of sale foreclosu�U�H�V�����6�H�H���6�D�N�D�O���Y�����$�V�V�¶�Q���R�I��
Apartment Owners of Hawaiian Monarch, 143 Hawaii 219, 426 P.3d 443, (App. 2018). 
Planned community associations may face similar rulings under HRS Chapter 421J. 

  

S.B. 551, S.D.1, H.D.1 is much-needed legislation because it clarifies that condominium 
�D�V�V�R�F�L�D�W�L�R�Q�V���D�Q�G���S�O�D�Q�Q�H�G���F�R�P�P�X�Q�L�W�\���D�V�V�R�F�L�D�W�L�R�Q�V�����F�R�O�O�H�F�W�L�Y�H�O�\�����³�F�R�P�P�X�Q�L�W�\��
�D�V�V�R�F�L�D�W�L�R�Q�V�´�����D�U�H���H�P�S�R�Z�H�U�H�G���W�R���F�R�Q�G�X�F�W���Q�R�Q�M�X�G�L�F�L�D�O���R�U���S�R�Z�H�U���R�I���V�D�O�H���I�R�U�H�F�O�R�V�X�U�H�V���D�V���D��
matter of law. The legislature gave condominium associations this power to foreclose 
nonjudicially almost twenty years ago, in Act 236 (SLH 1999), and a great number of 
condominium associations have used the remedy of nonjudicial foreclosure in reliance 



upon the law. The legislature thereafter gave planned community associations the 
power to foreclose nonjudicially via HRS 421J-10.5. 

  

The power to foreclose nonjudicially has been an essential remedy for community 
associations for years. When owners do not pay their share of assessments, other 
owners who are paying their share of assessments have to carry that burden. 
Condominium and community associations need to have sufficient power under the 
Condominium Property Act and HRS Chapter 421J, respectively, to enforce the 
collection of assessments because the vast majority of project documents do not 
contain express power of sale provisions, except as created by statute as is discussed 
below. If S.B. 551, S.D.1, H.D.1 does not pass, associations will not be able to function 
and meet their obligations without unfairly burdening all of the other paying members in 
their respective associations. 

  

�7�K�H���E�X�U�G�H�Q�V���F�D�X�V�H�G���E�\���D���X�Q�L�W���R�Z�Q�H�U�¶�V���I�D�L�O�X�U�H���W�R���S�D�\���D�V�V�H�V�V�P�H�Q�W�V���D�U�H���F�R�P�S�D�U�D�E�O�H���W�R���D��
�S�U�R�S�H�U�W�\���R�Z�Q�H�U�¶�V���I�D�L�O�X�U�H���W�R���S�D�\���U�H�D�O���S�U�R�S�H�U�W�\���W�D�[���D�V�V�H�V�V�P�H�Q�W�V�����&�R�P�P�X�Q�L�W�\���D�V�V�R�F�L�D�W�L�R�Q�V����
like counties, need to collect assessments to be able to maintain property and carry out 
their other duties and obligations. Counties are able to foreclose by power of sale 
without a power of sale provision in a written contract with the property owner. Like 
counties, community associations are not lenders and do not have the option to review 
and evaluate the ability of potential owners to afford a property before they become 
owners of an apartment or a lot. In addition, similar to counties which regulate and 
maintain county property for the benefit of the public, community associations regulate 
and maintain common elements or common property, among other things, for the 
benefit of their members. These are some of the reasons that the legislature granted to 
community associations the remedy of power of sale or nonjudicial foreclosure. 

  

It should also be noted that prior to its repeal effective January 1, 2019, HRS § 514A-
�������E�������������S�U�R�Y�L�G�H�G���W�K�D�W���³�>�D�@���O�L�H�Q���F�U�H�D�W�H�G���S�X�U�V�X�D�Q�W���W�R���V�H�F�W�L�R�Q���������$-90 may be enforced 
by the association in any manner permitted by law, including nonjudicial or power of 
�V�D�O�H���S�U�R�F�H�G�X�U�H�V���D�X�W�K�R�U�L�]�H�G���E�\���&�K�D�S�W�H�U�����������´���7�K�D�W���S�U�R�Y�L�V�L�R�Q���Z�D�V���G�H�H�P�H�G���L�Q�F�R�U�S�R�U�D�W�H�G��
into the bylaws of all condominium projects existing as of January 1, 1988, and all 
condominium projects created after that date up through June 30, 2006. Accordingly, 
not only did the legislature give condominium associations the remedy of nonjudicial 
foreclosure by virtue of HRS Chapters 514A, 514B, and 667, but the legislature adopted 
a law incorporating such a provision into the bylaws of all condominium associations 
existing as of June 30, 2006. 

  



I understand that this committee deferred action on H.B.76, the companion bill to 
S.B.551, because of testimony received by persons alleging that there has been a 
misuse of the nonjudicial foreclosure process by associations. It is likely that those 
same persons will submit similar testimony in opposition to S.B. 551, S.D.1, H.D.1. 
Rather than deferring the present bill as the committee did with H.B. 76, I urge the 
committee to take a different approach. I urge the Committee to find the right balance 
between the rights and needs of owners and their associations. This can be done by 
amendments to the bill. 

  

As a means of striking a balance and compromise, I urge the committee to adopt the 
amendments being proposed in the testimony submitted by M. Anne Anderson. These 
amendments are intended to provide additional consumer protections to owners whose 
units may be the subject of a nonjudicial foreclosure, while at the same time clarifying 
legislative intent with respect to nonjudicial foreclosures. The proposed amendments 
offer a reasonable and fair solution to the issues raised. 

  

I understand that in another bill considered by your committee this session, concerns 
were raised about squatters on property during the foreclosure process. Ensuring that 
condominium associations have the remedy of nonjudicial foreclosure will help to 
expedite the foreclosure process, allowing new owners to take title and possession and 
remove any unauthorized persons. 

  

Given the recent decision by the ICA, this legislation is greatly needed to affirm and 
clarify the ability of community associations to conduct nonjudicial foreclosures. For this 
reason and the reasons stated herein, I strongly support S.B. 551, S.D.1. H.D.1 and 
urge the committee to adopt the bill with the changes being proposed to provide 
additional protection to consumers. 

  

Respectfully submitted, 

Glenn S. Horio 

 



SB-551-HD-1 
Submitted on: 3/27/2019 4:49:32 PM 
Testimony for JUD on 3/29/2019 2:05:00 PM 

Submitted By  Organization  Testifier 
Position  

Present at 
Hearing  

arvi black Mott smith laniloa Support No 
 
 
Comments:  



SB-551-HD-1 
Submitted on: 3/27/2019 4:32:58 PM 
Testimony for JUD on 3/29/2019 2:05:00 PM 

Submitted By  Organization  Testifier 
Position  

Present at 
Hearing  

Mark McKellar Law Offices of Mark K. 
McKellar, LLLC 

Support No 

 
 
Comments:  

RE: S.B. 551, S.D.1, H.D.1 

  

Dear Representative Lee, Chair, Representative San Buenaventura, Vice Chair, and 
Members of the Committee: 

  

I strongly SUPPORT the passage of S.B. 551, S.D.1, H.D.1, with amendments as 
discussed below. The passage of this bill is urgently needed because of recent rulings 
�E�\���W�K�H���+�D�Z�D�L�L���,�Q�W�H�U�P�H�G�L�D�W�H���&�R�X�U�W���R�I���$�S�S�H�D�O�V�����³�,�&�$�´�������'�H�V�S�L�W�H���W�K�H���I�D�F�W���W�K�D�W���F�R�Q�G�R�P�L�Q�L�X�P��
associations have, for years, relied upon HRS Chapters 514A, 514B, and 667 as 
expressly granting to them the right to pursue the remedy of power of sale or nonjudicial 
foreclosure, the ICA has recently determined that there is no evidence of legislative 
intent to grant to condominium associations the remedy of power of sale or nonjudicial 
foreclosure absent a power of sale provision in the project documents of said 
associations. 

  

HRS Chapter 514B provides that the lien of the association may be foreclosed by action 
or by nonjudicial or power of sale foreclosure procedures set forth in chapter 667, by the 
managing agent or board, acting on behalf of the association. A similar provision was 
found in HRS Chapter 514A. To the surprise of condominium associations throughout 
the entire state, in 2018, the ICA held that these provisions do not empower 
associations to conduct nonjudici�D�O���R�U���S�R�Z�H�U���R�I���V�D�O�H���I�R�U�H�F�O�R�V�X�U�H�V�����6�H�H���6�D�N�D�O���Y�����$�V�V�¶�Q���R�I��
Apartment Owners of Hawaiian Monarch, 143 Hawaii 219, 426 P.3d 443, (App. 2018). 
Planned community associations may face similar rulings under HRS Chapter 421J. 

  

S.B. 551, S.D.1, H.D.1 is much-needed legislation because it clarifies that condominium 
�D�V�V�R�F�L�D�W�L�R�Q�V���D�Q�G���S�O�D�Q�Q�H�G���F�R�P�P�X�Q�L�W�\���D�V�V�R�F�L�D�W�L�R�Q�V�����F�R�O�O�H�F�W�L�Y�H�O�\�����³�F�R�P�P�X�Q�L�W�\��



�D�V�V�R�F�L�D�W�L�R�Q�V�´�����D�U�H���H�P�S�R�Z�H�U�H�G���W�R���F�R�Q�G�X�F�W���Q�R�Q�M�X�G�L�F�L�D�O���R�U���S�R�Z�H�U���R�I���V�D�O�H���I�R�U�H�F�O�R�V�X�U�H�V���D�V���D��
matter of law. The legislature gave condominium associations this power to foreclose 
nonjudicially almost twenty years ago, in Act 236 (SLH 1999), and a great number of 
condominium associations have used the remedy of nonjudicial foreclosure in reliance 
upon the law. The legislature thereafter gave planned community associations the 
power to foreclose nonjudicially via HRS 421J-10.5. 

  

The power to foreclose nonjudicially has been an essential remedy for community 
associations for years. When owners do not pay their share of assessments, other 
owners who are paying their share of assessments have to carry that burden. 
Condominium and community associations need to have sufficient power under the 
Condominium Property Act and HRS Chapter 421J, respectively, to enforce the 
collection of assessments because the vast majority of project documents do not 
contain express power of sale provisions, except as created by statute as is discussed 
below. If S.B. 551, S.D.1, H.D.1 does not pass, associations will not be able to function 
and meet their obligations without unfairly burdening all of the other paying members in 
their respective associations. 

  

�7�K�H���E�X�U�G�H�Q�V���F�D�X�V�H�G���E�\���D���X�Q�L�W���R�Z�Q�H�U�¶�V���I�D�L�O�X�U�H���W�R���S�D�\���D�V�V�H�V�V�P�H�Q�W�V���D�U�H���F�R�P�S�D�U�D�E�O�H���W�R���D��
�S�U�R�S�H�U�W�\���R�Z�Q�H�U�¶�V���I�D�L�O�X�U�H���W�R���S�D�\���U�H�D�O���S�U�R�S�H�Uty tax assessments. Community associations, 
like counties, need to collect assessments to be able to maintain property and carry out 
their other duties and obligations. Counties are able to foreclose by power of sale 
without a power of sale provision in a written contract with the property owner. Like 
counties, community associations are not lenders and do not have the option to review 
and evaluate the ability of potential owners to afford a property before they become 
owners of an apartment or a lot. In addition, similar to counties which regulate and 
maintain county property for the benefit of the public, community associations regulate 
and maintain common elements or common property, among other things, for the 
benefit of their members. These are some of the reasons that the legislature granted to 
community associations the remedy of power of sale or nonjudicial foreclosure. 

  

It should also be noted that prior to its repeal effective January 1, 2019, HRS § 514A-
�������E�������������S�U�R�Y�L�G�H�G���W�K�D�W���³�>�D�@���O�L�H�Q���F�U�H�D�W�H�G���S�Xrsuant to section 514A-90 may be enforced 
by the association in any manner permitted by law, including nonjudicial or power of 
�V�D�O�H���S�U�R�F�H�G�X�U�H�V���D�X�W�K�R�U�L�]�H�G���E�\���&�K�D�S�W�H�U�����������´���7�K�D�W���S�U�R�Y�L�V�L�R�Q���Z�D�V���G�H�H�P�H�G���L�Q�F�R�U�S�R�U�D�W�H�G��
into the bylaws of all condominium projects existing as of January 1, 1988, and all 
condominium projects created after that date up through June 30, 2006. Accordingly, 
not only did the legislature give condominium associations the remedy of nonjudicial 
foreclosure by virtue of HRS Chapters 514A, 514B, and 667, but the legislature adopted 



a law incorporating such a provision into the bylaws of all condominium associations 
existing as of June 30, 2006. 

  

I understand that this committee deferred action on H.B.76, the companion bill to 
S.B.551, because of testimony received by persons alleging that there has been a 
misuse of the nonjudicial foreclosure process by associations. It is likely that those 
same persons will submit similar testimony in opposition to S.B. 551, S.D.1, H.D.1. 
Rather than deferring the present bill as the committee did with H.B. 76, I urge the 
committee to take a different approach. I urge the Committee to find the right balance 
between the rights and needs of owners and their associations. This can be done by 
amendments to the bill. 

  

As a means of striking a balance and compromise, I urge the committee to adopt the 
amendments being proposed in the testimony submitted by M. Anne Anderson. These 
amendments are intended to provide additional consumer protections to owners whose 
units may be the subject of a nonjudicial foreclosure, while at the same time clarifying 
legislative intent with respect to nonjudicial foreclosures. The proposed amendments 
offer a reasonable and fair solution to the issues raised. 

  

I understand that in another bill considered by your committee this session, concerns 
were raised about squatters on property during the foreclosure process. Ensuring that 
condominium associations have the remedy of nonjudicial foreclosure will help to 
expedite the foreclosure process, allowing new owners to take title and possession and 
remove any unauthorized persons. 

  

Given the recent decision by the ICA, this legislation is greatly needed to affirm and 
clarify the ability of community associations to conduct nonjudicial foreclosures. For this 
reason and the reasons stated herein, I strongly support S.B. 551, S.D.1. H.D.1 and 
urge the committee to adopt the bill with the changes being proposed to provide 
additional protection to consumers. 

  

Respectfully submitted, 

Mark McKellar 

 







SB-551-HD-1 
Submitted on: 3/27/2019 6:18:14 PM 
Testimony for JUD on 3/29/2019 2:05:00 PM 

Submitted By  Organization  Testifier 
Position  

Present at 
Hearing  

Mike Golojuch Palehua Townhouse 
Association 

Support No 

 
 
Comments:  

We strongly support SB551.  Please pass.  

Mike Golojuch, Sr. 

President, Palehua Townhouse Association 

 



SB-551-HD-1 
Submitted on: 3/28/2019 7:50:01 AM 
Testimony for JUD on 3/29/2019 2:05:00 PM 

Submitted By  Organization  Testifier 
Position  

Present at 
Hearing  

Carlos F. Gonzales Kulana Knolls AOAO Support No 
 
 
Comments:  

 
  

Date: March 18, 2019  

  

  

Name: Carlos F. Gonzales  

Address: 94 -542 Kupuohi St. Waipahu, HI 96798  

  

RE: S.B. 551, S.D.1, H.D.1 

  

Dear Representative Lee, Chair, Representative San Buenaventura, Vice Chair, and 
Members of the Committee: 

  

I strongly SUPPORT the passage of S.B. 551, S.D.1, H.D.1, with amendments as 
discussed below. The passage of this bill is urgently needed because of recent rulings 
�E�\���W�K�H���+�D�Z�D�L�L���,�Q�W�H�U�P�H�G�L�D�W�H���&�R�X�U�W���R�I���$�S�S�H�D�O�V�����³�,�&�$�´�������'�H�V�S�L�W�H���W�K�H���I�D�F�W���W�K�D�W���F�R�Q�G�R�P�L�Q�L�X�P��
associations have, for years, relied upon HRS Chapters 514A, 514B, and 667 as 
expressly granting to them the right to pursue the remedy of power of sale or nonjudicial 
foreclosure, the ICA has recently determined that there is no evidence of legislative 
intent to grant to condominium associations the remedy of power of sale or nonjudicial 
foreclosure absent a power of sale provision in the project documents of said 
associations. 

  



HRS Chapter 514B provides that the lien of the association may be foreclosed by action 
or by nonjudicial or power of sale foreclosure procedures set forth in chapter 667, by the 
managing agent or board, acting on behalf of the association. A similar provision was 
found in HRS Chapter 514A. To the surprise of condominium associations throughout 
the entire state, in 2018, the ICA held that these provisions do not empower 
�D�V�V�R�F�L�D�W�L�R�Q�V���W�R���F�R�Q�G�X�F�W���Q�R�Q�M�X�G�L�F�L�D�O���R�U���S�R�Z�H�U���R�I���V�D�O�H���I�R�U�H�F�O�R�V�X�U�H�V�����6�H�H���6�D�N�D�O���Y�����$�V�V�¶�Q���R�I��
Apartment Owners of Hawaiian Monarch, 143 Hawaii 219, 426 P.3d 443, (App. 2018). 
Planned community associations may face similar rulings under HRS Chapter 421J. 

  

S.B. 551, S.D.1, H.D.1 is much-needed legislation because it clarifies that condominium 
associations and p�O�D�Q�Q�H�G���F�R�P�P�X�Q�L�W�\���D�V�V�R�F�L�D�W�L�R�Q�V�����F�R�O�O�H�F�W�L�Y�H�O�\�����³�F�R�P�P�X�Q�L�W�\��
�D�V�V�R�F�L�D�W�L�R�Q�V�´�����D�U�H���H�P�S�R�Z�H�U�H�G���W�R���F�R�Q�G�X�F�W���Q�R�Q�M�X�G�L�F�L�D�O���R�U���S�R�Z�H�U���R�I���V�D�O�H���I�R�U�H�F�O�R�V�X�U�H�V���D�V���D��
matter of law. The legislature gave condominium associations this power to foreclose 
nonjudicially almost twenty years ago, in Act 236 (SLH 1999), and a great number of 
condominium associations have used the remedy of nonjudicial foreclosure in reliance 
upon the law. The legislature thereafter gave planned community associations the 
power to foreclose nonjudicially via HRS 421J-10.5. 

  

The power to foreclose nonjudicially has been an essential remedy for community 
associations for years. When owners do not pay their share of assessments, other 
owners who are paying their share of assessments have to carry that burden. 
Condominium and community associations need to have sufficient power under the 
Condominium Property Act and HRS Chapter 421J, respectively, to enforce the 
collection of assessments because the vast majority of project documents do not 
contain express power of sale provisions, except as created by statute as is discussed 
below. If S.B. 551, S.D.1, H.D.1 does not pass, associations will not be able to function 
and meet their obligations without unfairly burdening all of the other paying members in 
their respective associations. 

  

�7�K�H���E�X�U�G�H�Q�V���F�D�X�V�H�G���E�\���D���X�Q�L�W���R�Z�Q�H�U�¶�V���I�D�L�O�X�U�H���W�R���S�D�\���D�V�V�H�V�V�P�H�Q�W�V���D�U�H���F�R�P�S�D�U�D�E�O�H���W�R���D��
�S�U�R�S�H�U�W�\���R�Z�Q�H�U�¶�V���I�D�L�O�X�U�H���W�R���S�D�\���U�H�D�O���S�U�R�S�H�U�W�\���W�D�[���D�V�V�H�V�V�P�H�Q�W�V�����&�R�P�P�X�Q�L�W�\���D�V�V�R�F�L�D�W�L�R�Q�V����
like counties, need to collect assessments to be able to maintain property and carry out 
their other duties and obligations. Counties are able to foreclose by power of sale 
without a power of sale provision in a written contract with the property owner. Like 
counties, community associations are not lenders and do not have the option to review 
and evaluate the ability of potential owners to afford a property before they become 
owners of an apartment or a lot. In addition, similar to counties which regulate and 
maintain county property for the benefit of the public, community associations regulate 
and maintain common elements or common property, among other things, for the 



benefit of their members. These are some of the reasons that the legislature granted to 
community associations the remedy of power of sale or nonjudicial foreclosure. 

  

It should also be noted that prior to its repeal effective January 1, 2019, HRS § 514A-
�������E�������������S�U�R�Y�L�G�H�G���W�K�D�W���³�>�D�@���O�L�H�Q���F�U�H�D�W�H�G���S�X�U�V�X�D�Q�W���W�R���V�H�F�W�L�R�Q���������$-90 may be enforced 
by the association in any manner permitted by law, including nonjudicial or power of 
�V�D�O�H���S�U�R�F�H�G�X�U�H�V���D�X�W�K�R�U�L�]�H�G���E�\���&�K�D�S�W�H�U�����������´���7�K�D�W���S�U�R�Y�L�V�L�R�Q���Z�D�V���G�H�H�P�H�G���L�Q�F�R�U�S�R�U�D�W�H�G��
into the bylaws of all condominium projects existing as of January 1, 1988, and all 
condominium projects created after that date up through June 30, 2006. Accordingly, 
not only did the legislature give condominium associations the remedy of nonjudicial 
foreclosure by virtue of HRS Chapters 514A, 514B, and 667, but the legislature adopted 
a law incorporating such a provision into the bylaws of all condominium associations 
existing as of June 30, 2006. 

  

I understand that this committee deferred action on H.B.76, the companion bill to 
S.B.551, because of testimony received by persons alleging that there has been a 
misuse of the nonjudicial foreclosure process by associations. It is likely that those 
same persons will submit similar testimony in opposition to S.B. 551, S.D.1, H.D.1. 
Rather than deferring the present bill as the committee did with H.B. 76, I urge the 
committee to take a different approach. I urge the Committee to find the right balance 
between the rights and needs of owners and their associations. This can be done by 
amendments to the bill. 

  

As a means of striking a balance and compromise, I urge the committee to adopt the 
amendments being proposed in the testimony submitted by M. Anne Anderson. These 
amendments are intended to provide additional consumer protections to owners whose 
units may be the subject of a nonjudicial foreclosure, while at the same time clarifying 
legislative intent with respect to nonjudicial foreclosures. The proposed amendments 
offer a reasonable and fair solution to the issues raised. 

  

I understand that in another bill considered by your committee this session, concerns 
were raised about squatters on property during the foreclosure process. Ensuring that 
condominium associations have the remedy of nonjudicial foreclosure will help to 
expedite the foreclosure process, allowing new owners to take title and possession and 
remove any unauthorized persons. 

  



Given the recent decision by the ICA, this legislation is greatly needed to affirm and 
clarify the ability of community associations to conduct nonjudicial foreclosures. For this 
reason and the reasons stated herein, I strongly support S.B. 551, S.D.1. H.D.1 and 
urge the times being proposed to provide additional protection to consumers. 

  

Respectfully submitted, 

Carlos F. Gonzales 

  

Sent from my iPhone 

 



SUBJ: TESTIMONY ON SB 551, SD1, HD 1
TO: COMMITTEE ON JUDICIARY
DATE: MARCH 29, 2019; 2:05PM
PLACE: CONFERENCE ROOM 325
FROM: JAMES ALBERS, PRESIDENT, ASSOCIATION OF  APARTMENT

OWNERS OF THE FAIRWAYS AT MAUNA LANI

Dear Chair Lee and Members of the Committee:

I am James Albers and I offer this testimony today in support of SB 551, SD 1, HD 1 in
my capacity as President of the Association of Apartment Owners of The Fairways at Mauna
Lani.  The Fairways is a condominium with 126 units on the Kohala Coast of the Big Island.

In 1999 this legislature recognized the need to authorize nonjudicial foreclosures for all
condominium associations.  The legislature confirmed that right in 2012 while at the same time
prescribing statutory protections and statutory due process rights for owners subject to the
procedure if they were delinquent in the payment of their common expense assessments.

Subsequent court decisions have impaired the operation of that legislation, contrary to
legislative intent. The legislature should act now to restore the availability of this procedure to
ensure the efficient and cost-effective operations of associations throughout this state.

Associations do not undertake enforcement action arising from delinquencies lightly;
rather, boards of directors dealing with these issues engage in sober and deliberative review of
each and every situation, to balance the rights of all interested parties, before employing available
remedies when essential to ensure the financial viability of associations.

An association’s board of directors owes a fiduciary duty –  to all owners – to operate the
property in a fiscally sound manner.  When a board is compelled to address an owner’s common
assessments delinquency, it works diligently to find any available solution short of foreclosure. 
When that effort fails, the board is compelled to act to protect the interests of the vast majority of
owners who pay their common expense assessments on time every month.

An owner who fails to pay his common expense assessments is transferring his financial
burden to all other unit owners of his property.  This is patently unfair to those other owners. 
When the association, acting as a matter of last resort to protect the interests of those other
owners, is deprived of the option of nonjudicial foreclosure, the consequence is simply this: The
association must resort to more costly and more time-consuming alternatives whose outcome will
be the same, but unfortunately will burden innocent owners with more cost and more delay.

Owners who pay their assessments in a timely manner deserve better.  I strongly urge this
committee to fulfill its duty to say what the legislature’s intent was in 1999 and 2012 by
reporting out this legislation favorably, and its members to vote to enact this remedial legislation
to avoid imposing additional costs and delays on the vast majority of owners/voters who
regularly honor their commitments and legal responsibilities to the association and to each other.

Thank you for your attention.
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Place          : Conference Room 325

Dear Chairman Lee, Vice Chair San Buenaventura and Members of the Committee:

The Collection Section of the Hawaii State Bar Association strongly supports SB 551
SD1.  This testimony reflects the opinions of the Collection Section only and is not
representative of the Hawaii State Bar Association.

Section 1 of the bill accurately reflects the history of association non-judicial foreclosures
in Hawaii.  Enactment of the bill is necessary as a result of the ruling in Sakal v.
Association of Apartments Owners of Hawaiian Monarch to have the Legislature clarify
its original intention in 1999, when it authorized non-judicial foreclosure for all
condominium associations in the State and in 2012, by adopting Part VI of Chapter 667
which created a specific process to be followed in association foreclosures.  Part VI of
Chapter 667 corrected many of the issues which arose regarding providing owners being
foreclosed with appropriate notice and time before the non-judicial foreclosure auction
could be held.  During the four month minimum notice period created under Part VI, the
owner could enter into a payment plan agreement with the association or initiate a
lawsuit to seek an injunction to stop the non-judicial foreclosure from proceeding if they
believe they were being foreclosed wrongfully.

SB 551 SD 1 does not propose to retroactively apply a new law but rather to clarify that it
was always the intention of the Legislature to allow all condominium associations, and
later, other planned communities, to be able to foreclose through the non-judicial
process, regardless whether their governing documents specifically provided for use of
non-judicial foreclosure.

At the time the original non-judicial foreclosure proposal was made in 1999,
condominium associations and their members were suffering because many owners
were not paying their assessments.  At the time, condominium associations could only
foreclose through the judicial foreclosure process and because of the recession and all
of the foreclosures that were being filed, the court’s calendar for foreclosures was
backed up.  It was taking an average of 6 months to get a hearing for a foreclosure
order. 

Many of the governing documents for associations created after 1999, include language
which recognizes that foreclosure of the association’s lien may be accomplished by
power of sale foreclosure with language such as: “In the event the foreclosure is under
power of sale, the Board, or any person designated by it in writing shall be entitled to
actual expenses . . .”  The language does not specifically state that power of sale
foreclosure is authorized by the bylaws and therefore, the Sakal decision might preclude
use of non-judicial foreclosure for these associations but there can be no doubt that the
thought process behind the drafting of the documents was recognition that Hawaii law
authorized non-judicial foreclosure for all condominium associations.



Part VI built in protections for homeowners facing non-judicial foreclosure, requiring
foreclosing associations to provide time for the owners to either pay in full or arrange for
a reasonable payment plan with the association.  Notices are provided to all interested
parties and the owners are kept informed of the progress through required notices.
The non-judicial foreclosure process is less expensive, mostly because commissioner’s
fees and costs are an expense of judicial foreclosure.  The cost of either the judicial or
non-judicial foreclosure in attorneys’ fees and costs and commissioner’s fees and costs
are included in the amounts owed by the homeowners, and may be included in a
deficiency judgment sought by the foreclosing mortgagee or association.   Therefore, it
may be in the interest of an owner who will be foreclosed anyway to have the foreclosure
move faster and to cost less because the deficiency amount would be smaller.

Small associations in particular suffer when even one owner does not pay their
assessments.  The rest of the owners of a condominium association must each pay
more to cover the expenses of operating the condominium when an owner does not pay
their share.  The Legislature recognized that it was not fair to paying owners to allow a
non-paying owner to continue to not pay while going through the lengthy judicial
foreclosure process.  Due to the expense involved in that process which includes
payment of commissioner fees and costs, many associations waited for the mortgagees
to foreclose.  As such, the foreclosure process was not within the control of the
associations and it could take years for the mortgagees to foreclose.  The non-judicial
foreclosure process can be completed quickly allowing associations time to rent out the
unit to improve the cash flow for the association until the mortgagee’s foreclosure is
completed.

Several of the people and organizations submitting testimony on this bill have expressed
concern for kupuna who are unable to pay their assessments.  The testimony makes
assumptions that the inability to pay is because their association is mismanaged
resulting in large increases in assessments or special assessments.  That assumption is
unfair given that most associations are well managed by professional management and
a volunteer board of owners and large increases can result from higher electrical costs,
insurance premiums or other unanticipated expenses.  Some owners simply are unable
to keep up with their payments, even without an increase or special assessment.

When someone does not pay their share of their assessments, the rest of the owners,
including other kupuna end up paying more in maintenance fees to make up for the
people who are not paying. Is it fair to kupuna who may be struggling themselves but are
making their payments to allow owners to not pay, continue to live at the project,
essentially for free, and leave it for others to pay their way? A condominium association
is not a charitable organization.  People who bought into condominium associations
agreed that they would share common expenses and that each owner would carry their
share of the burden pursuant to the percentage of common interest for their unit.  When
associations foreclose on units prior to the lender foreclosing, there is no windfall to the
association. The associations are trying to make the best of a bad situation.

For the foregoing reasons, the Collection Section urges the Committee to pass SB 551
SD1.

Please contact me at 536-1900, if you have any questions.  Thank you for this
opportunity to testify.

Very truly yours,

Steven Guttman, Chair

cc: Pat Shimizu, Director, Hawaii State Bar Association














































































































































































































































































































































