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March 27 , 2019

Honorable Chris Lee , Chair

Honorable Joy A. San Buenaventura , Vice - Chair
Committee on  Judiciary

415 South Beretania St.

Honolulu, HI 96813

Re: SB551SD1 HDI SUPPORT

Dear Chair  Lee, Vice -Chair San Buenaventura and Members:

SB 551 SD1 HD1 deserves passage. This is so regardless of
any perspective about the merits of condominium or pla nned
community association governance.

As noted in Section 1 of SB 551 SD1 HD1

SECTION 1. In 1999, the legislature passed Act 236, Session
Laws of Hawai i 1999, authorizing condominium associations to
conduct nonjudicial fo reclosures. In 2012, through Act 182,
Session Laws  of Hawaii 2012, the legislature enacted a new
part of the for eclosure law 2part VI of ¢ hapter 667, Hawaii
Revised Statutes 2cre ating a nonjudicial foreclosure process
specifically for associations. D uring that time, in reliance
on the legislatu UHYV DFW,L&spdations have conducted
nonjudicial foreclosu res as part of their efforts to collect
delinquencies and sust ain their financial operations.
Associations have done so subject to the res trictions on
nonjudicial foreclosures and other collection options imposed
by the legislature. (Emphasis added)

The point is well stated. Associations acted in reliance on the

legislature s actions
Thus, the question now is whether consumers should pay

judgments  flowing from reliance upon statutory authority. The

qguestion is not something else.
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Owners of units whose associations relied upon express
statutory authority should not be exposed to liability because

they followed the law as written. That is the issue.

Thus, arguments to the effect that the legislature should not
have expressly authorized associations to use a no njudicial
foreclosure process are beside the point. The point is that the
legislature did authorize associations to do so.

In doing so, the legislature did not condition use of that
process on the existence of a power of sale provision. Thus,
passage of SB 551 SD1 HD1 will spare consumers from unexpected
liability arising from the Intermediate Court of Appeals 1 decision
in Sakal v. Association of Apartment Owners of Hawaiian Monarch ,
143 Haw. 219, 426 P.3d 443 (2018).

SB 551 SD1 HD1 will supply the evidence of legislative intent
that the court was unable to disce rn and unwilling to assume.
Owners of units in association s have areasonable expectation that
t he legislature will take this opportunity to protect them from
| iability in this circumstanc e.

Liability, | oss of insurance, loss of equity, the
unavailability of lenders willing to lend and other ill effects
are obvious consequences that will flow from the Sakal decision in
the absence of clarifying legislation. Such consequences should
not flow from reliance upon enacted legislation

A judgment against a condominium is paid by th e consumers who
own the condominium units. SB 551 SD1 HD1 should be passed to

protect those consumers.
Community Associations Institute, by
Philip Nerney

For its Legislative Action Committee
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ADDENDUM

Part VI of Chapter 667 of the Hawaii Revised Statutes, titled Association
Alternate Power of Sale Foreclosure Process, expressly provides for condominiums
to conduct non - judicial foreclosures. Part VI does not condition use of the
process on the existence RI D SRZHU RI VDOH SURYLVLRQ LQ WKH FRQGRPL
governing documents.

The legislature declared that the power to use non - judicial foreclosure
processes existed atleast as long ago as 1999. Act236 (1999) began as follows:

SECTION 1. The legislature finds that associations of apartment owners
are increasingly burdened by the costs and expenses connected with the
collection of delinqguent maintenance and other common expenses.

The legislature further finds that the number of foreclosures in this

State has greatly increased, and that associations of apartment owners

are often required to bear an unfair share of the economic burden when

purchasers in foreclosure actions exercise rights of ownership over

purchased apartments without paying their share of ¢ ommon maintenance
fees and assessments.

The legislature further finds that more frequently associations of

apartment owners are having to increase maintenance fee assessments due
toincreasing delinquencies and related enforcement expenses. This places

an unfair burden on those non - delinquent apartment owners who must bear
an unfair share of the common expenses, and is particularly inequitable

when a delinquent owner is also an occupant who has benefited from the

common privileges and services.

The legi slature further finds that there is a need for clarification
regarding the authority of associations of apartment owners to use non -
judicial and power of sale foreclosure procedures to enforce liens for

unpaid common  expenses. *rx

The purpose of this A ctis to: rxk

(4) Clarify that associations o f apartment owners may enforce liens for
unpaid common expense s by non - judicial and power of sale foreclosure
procedur es, as an alternative to legal action; (Bold added)

The legislature responded to the burden that defaulting owners place on

consumers who pay condominium expenses. The legislature did not limitits grant

of authority to those rare condominiums that have power of sale language in

governing documents . Rather, the legislature amended 8514A - 82(b), Hawaii

Revised Statutes, by (among other things) adding subsection 13, to read as

follows:
(13) A lien created pursuant to section 514A - 90 may be enforced by the
association in any manner permitted by law, including non - judicial or
power of sale foreclosure procedures authorized by chapter 667, as that

chapter may be amended from time to time.




SB-551-HD-1
Submitted on: 3/27/2019 4:02:58 PM
Testimony for JUD on 3/29/2019 2:05:00 PM

Submitted By Organization TeSF'f'er Present at
Position Hearing
Hawaii Kai Peninsula
Ken Watson AOAO Support No

Comments:
| support this bill and believe it provides the necessary provisions needed by the
AOAOQ's to speed up the processes and help keep the courts schedules clear of

unnecessary cases. It also reduces the burden of excess legal cost for the associations
memberships. | ask that SB551 be approved.

Ken Watson

President, Hawaii Kai Peninsula AOAO



SB-551-HD-1
Submitted on: 3/27/2019 3:54:55 PM
Testimony for JUD on 3/29/2019 2:05:00 PM

Submitted By Organization TeSF'f'er Present at
Position Hearing
| Richard Emery || Associa || Support || Yes |
Comments:

For years, associations by statute have used the power of dale to foreclose on non-
paying homeowners. Association budgets depend on 100% of all owners paying their
maintenance fees; otherwise, the other paying owners have to subsidize the difference.

Recent appellate court cases have questioned the authority of an association to
foreclose under power of sale; a process used by associations for more than a

decade. Unless corrected, it will cause major risks for the paying owners and rewarding
the non paying owner by class action litigation. Already Directors and Officers Liability
insurance carriers are adding endorsements eliminating defense coverage costs.

This Bill corrects and establishes a standard practice to the benefit of the owners. We
strongly support.



SB-551-HD-1
Submitted on: 3/27/2019 4:05:11 PM
Testimony for JUD on 3/29/2019 2:05:00 PM

Submitted By Organization TeSF'f'er Present at
Position Hearing
Kevin Agena HawananLtF(’jropertles, Support No

Comments:

This bill just clarifies the law and allows all Association's to perform nonjudicial
foreclosures.



SB-551-HD-1
Submitted on: 3/27/2019 4:23:29 PM
Testimony for JUD on 3/29/2019 2:05:00 PM

Submitted By Organization TeSF'f'er Present at
Position Hearing
Glenn S. Horio Anderso_r_1 La_hne & Support No
Fujisaki

Comments:

Dear Representative Lee, Chair, Representative San Buenaventura, Vice Chair, and
Members of the Committee:

| strongly SUPPORT the passage of S.B. 551, S.D.1, H.D.1, with amendments as

discussed below. The passage of this bill is urgently needed because of recent rulings

E\ WKH +DzZDLL QWHUPHGLDWH &RXUW RI $SSHDOV 3,&%° "H
associations have, for years, relied upon HRS Chapters 514A, 514B, and 667 as

expressly granting to them the right to pursue the remedy of power of sale or nonjudicial

foreclosure, the ICA has recently determined that there is no evidence of legislative

intent to grant to condominium associations the remedy of power of sale or nonjudicial

foreclosure absent a power of sale provision in the project documents of said

associations.

HRS Chapter 514B provides that the lien of the association may be foreclosed by action

or by nonjudicial or power of sale foreclosure procedures set forth in chapter 667, by the

managing agent or board, acting on behalf of the association. A similar provision was

found in HRS Chapter 514A. To the surprise of condominium associations throughout

the entire state, in 2018, the ICA held that these provisions do not empower

associations to conduct nonjudicial or power of sale foreclosuUHVY 6HH 6DNDO Y $VVY
Apartment Owners of Hawaiian Monarch, 143 Hawaii 219, 426 P.3d 443, (App. 2018).

Planned community associations may face similar rulings under HRS Chapter 421J.

S.B. 551, S.D.1, H.D.1 is much-needed legislation because it clarifies that condominium
DVVRFLDWLRQV DQG SODQQHG FRPPXQLW\ DVVRFLDWLRQV F
DVVRFLDWLRQV" DUH HPSRZHUHG WR FRQGXFW QRQMXGLFLD
matter of law. The legislature gave condominium associations this power to foreclose

nonjudicially almost twenty years ago, in Act 236 (SLH 1999), and a great number of

condominium associations have used the remedy of nonjudicial foreclosure in reliance



upon the law. The legislature thereafter gave planned community associations the
power to foreclose nonjudicially via HRS 421J-10.5.

The power to foreclose nonjudicially has been an essential remedy for community
associations for years. When owners do not pay their share of assessments, other
owners who are paying their share of assessments have to carry that burden.
Condominium and community associations need to have sufficient power under the
Condominium Property Act and HRS Chapter 421J, respectively, to enforce the
collection of assessments because the vast majority of project documents do not
contain express power of sale provisions, except as created by statute as is discussed
below. If S.B. 551, S.D.1, H.D.1 does not pass, associations will not be able to function
and meet their obligations without unfairly burdening all of the other paying members in
their respective associations.

7KH EXUGHQV FDXVHG E\ D XQLW RZQHUYV IDLOXUH WR SD\ D
SURSHUW\ RZQHUYV IDLOXUH WR SD\ UHDO SURSHUW\ WD[ DV
like counties, need to collect assessments to be able to maintain property and carry out

their other duties and obligations. Counties are able to foreclose by power of sale

without a power of sale provision in a written contract with the property owner. Like

counties, community associations are not lenders and do not have the option to review

and evaluate the ability of potential owners to afford a property before they become

owners of an apartment or a lot. In addition, similar to counties which regulate and

maintain county property for the benefit of the public, community associations regulate

and maintain common elements or common property, among other things, for the

benefit of their members. These are some of the reasons that the legislature granted to

community associations the remedy of power of sale or nonjudicial foreclosure.

It should also be noted that prior to its repeal effective January 1, 2019, HRS § 514A-

E SURYLGHG WKDW 3>D@ OLHQ FUMHDOHS eBforetet XDQW WR
by the association in any manner permitted by law, including nonjudicial or power of
VDOH SURFHGXUHV DXWKRUL]JHG E\ &KDSWHU " 7TKDW SURY

into the bylaws of all condominium projects existing as of January 1, 1988, and all
condominium projects created after that date up through June 30, 2006. Accordingly,
not only did the legislature give condominium associations the remedy of nonjudicial
foreclosure by virtue of HRS Chapters 514A, 514B, and 667, but the legislature adopted
a law incorporating such a provision into the bylaws of all condominium associations
existing as of June 30, 2006.



| understand that this committee deferred action on H.B.76, the companion bill to
S.B.551, because of testimony received by persons alleging that there has been a
misuse of the nonjudicial foreclosure process by associations. It is likely that those
same persons will submit similar testimony in opposition to S.B. 551, S.D.1, H.D.1.
Rather than deferring the present bill as the committee did with H.B. 76, | urge the
committee to take a different approach. | urge the Committee to find the right balance
between the rights and needs of owners and their associations. This can be done by
amendments to the bill.

As a means of striking a balance and compromise, | urge the committee to adopt the
amendments being proposed in the testimony submitted by M. Anne Anderson. These
amendments are intended to provide additional consumer protections to owners whose
units may be the subject of a nonjudicial foreclosure, while at the same time clarifying
legislative intent with respect to nonjudicial foreclosures. The proposed amendments
offer a reasonable and fair solution to the issues raised.

| understand that in another bill considered by your committee this session, concerns
were raised about squatters on property during the foreclosure process. Ensuring that
condominium associations have the remedy of nonjudicial foreclosure will help to
expedite the foreclosure process, allowing new owners to take title and possession and
remove any unauthorized persons.

Given the recent decision by the ICA, this legislation is greatly needed to affirm and
clarify the ability of community associations to conduct nonjudicial foreclosures. For this
reason and the reasons stated herein, | strongly support S.B. 551, S.D.1. H.D.1 and
urge the committee to adopt the bill with the changes being proposed to provide
additional protection to consumers.

Respectfully submitted,

Glenn S. Horio



SB-551-HD-1
Submitted on: 3/27/2019 4:49:32 PM
Testimony for JUD on 3/29/2019 2:05:00 PM

Submitted By Organization ;ii}gfg PLe;er?rt];t
| arvi black || Mott smith laniloa || Support || No

Comments:



SB-551-HD-1
Submitted on: 3/27/2019 4:32:58 PM
Testimony for JUD on 3/29/2019 2:05:00 PM

Submitted By Organization TeSF'f'er Prese’.“ at
Position Hearing
Law Offices of Mark K.
Mark McKellar McKellar, LLLC Support No

Comments:

RE: S.B. 551, S.D.1,H.D.1

Dear Representative Lee, Chair, Representative San Buenaventura, Vice Chair, and
Members of the Committee:

| strongly SUPPORT the passage of S.B. 551, S.D.1, H.D.1, with amendments as
discussed below. The passage of this bill is urgently needed because of recent rulings

E\ WKH +DZDLL ,QWHUPHGLDWH &RXUW RI $SSHDOV 3,&$%°

associations have, for years, relied upon HRS Chapters 514A, 514B, and 667 as
expressly granting to them the right to pursue the remedy of power of sale or nonjudicial
foreclosure, the ICA has recently determined that there is no evidence of legislative
intent to grant to condominium associations the remedy of power of sale or nonjudicial
foreclosure absent a power of sale provision in the project documents of said
associations.

HRS Chapter 514B provides that the lien of the association may be foreclosed by action
or by nonjudicial or power of sale foreclosure procedures set forth in chapter 667, by the
managing agent or board, acting on behalf of the association. A similar provision was
found in HRS Chapter 514A. To the surprise of condominium associations throughout
the entire state, in 2018, the ICA held that these provisions do not empower

IHV

associations to conduct nonjudiciDO RU SRZHU RI VDOH IRUHFORVXUHV 6H

Apartment Owners of Hawaiian Monarch, 143 Hawaii 219, 426 P.3d 443, (App. 2018).
Planned community associations may face similar rulings under HRS Chapter 421J.

S.B. 551, S.D.1, H.D.1 is much-needed legislation because it clarifies that condominium

DVVRFLDWLRQV DQG SODQQHG FRPPXQLW\ DVVRFLDWLRQV F



DVVRFLDWLRQVY" DUH HPSRZHUHG WR FRQGXFW QRQMXGLFLD
matter of law. The legislature gave condominium associations this power to foreclose

nonjudicially almost twenty years ago, in Act 236 (SLH 1999), and a great number of

condominium associations have used the remedy of nonjudicial foreclosure in reliance

upon the law. The legislature thereafter gave planned community associations the

power to foreclose nonjudicially via HRS 421J-10.5.

The power to foreclose nonjudicially has been an essential remedy for community
associations for years. When owners do not pay their share of assessments, other
owners who are paying their share of assessments have to carry that burden.
Condominium and community associations need to have sufficient power under the
Condominium Property Act and HRS Chapter 421J, respectively, to enforce the
collection of assessments because the vast majority of project documents do not
contain express power of sale provisions, except as created by statute as is discussed
below. If S.B. 551, S.D.1, H.D.1 does not pass, associations will not be able to function
and meet their obligations without unfairly burdening all of the other paying members in
their respective associations.

7KH EXUGHQV FDXVHG E\ D XQLW RZQHUTfV IDLOXUH WR SD\ D
SURSHUW\ RZQHUTV IDL O ¥ thkasselsrBdbts. CoiinOniy BSRABiBtIONS,
like counties, need to collect assessments to be able to maintain property and carry out
their other duties and obligations. Counties are able to foreclose by power of sale
without a power of sale provision in a written contract with the property owner. Like
counties, community associations are not lenders and do not have the option to review
and evaluate the ability of potential owners to afford a property before they become
owners of an apartment or a lot. In addition, similar to counties which regulate and
maintain county property for the benefit of the public, community associations regulate
and maintain common elements or common property, among other things, for the
benefit of their members. These are some of the reasons that the legislature granted to
community associations the remedy of power of sale or nonjudicial foreclosure.

It should also be noted that prior to its repeal effective January 1, 2019, HRS § 514A-
E SURYLGHG WKDW 3¥suar@toGdctibQ SHABI@nvEy-be eBfarced
by the association in any manner permitted by law, including nonjudicial or power of
VDOH SURFHGXUHV DXWKRUL]JHG E\ &KDSWHU " 7TKDW SURY
into the bylaws of all condominium projects existing as of January 1, 1988, and all
condominium projects created after that date up through June 30, 2006. Accordingly,
not only did the legislature give condominium associations the remedy of nonjudicial
foreclosure by virtue of HRS Chapters 514A, 514B, and 667, but the legislature adopted



a law incorporating such a provision into the bylaws of all condominium associations
existing as of June 30, 2006.

| understand that this committee deferred action on H.B.76, the companion bill to
S.B.551, because of testimony received by persons alleging that there has been a
misuse of the nonjudicial foreclosure process by associations. It is likely that those
same persons will submit similar testimony in opposition to S.B. 551, S.D.1, H.D.1.
Rather than deferring the present bill as the committee did with H.B. 76, | urge the
committee to take a different approach. | urge the Committee to find the right balance
between the rights and needs of owners and their associations. This can be done by
amendments to the bill.

As a means of striking a balance and compromise, | urge the committee to adopt the
amendments being proposed in the testimony submitted by M. Anne Anderson. These
amendments are intended to provide additional consumer protections to owners whose
units may be the subject of a nonjudicial foreclosure, while at the same time clarifying
legislative intent with respect to nonjudicial foreclosures. The proposed amendments
offer a reasonable and fair solution to the issues raised.

| understand that in another bill considered by your committee this session, concerns
were raised about squatters on property during the foreclosure process. Ensuring that
condominium associations have the remedy of nonjudicial foreclosure will help to
expedite the foreclosure process, allowing new owners to take title and possession and
remove any unauthorized persons.

Given the recent decision by the ICA, this legislation is greatly needed to affirm and
clarify the ability of community associations to conduct nonjudicial foreclosures. For this
reason and the reasons stated herein, | strongly support S.B. 551, S.D.1. H.D.1 and
urge the committee to adopt the bill with the changes being proposed to provide
additional protection to consumers.

Respectfully submitted,

Mark McKellar









SB-551-HD-1
Submitted on: 3/27/2019 6:18:14 PM
Testimony for JUD on 3/29/2019 2:05:00 PM

, L Testifier Present at
Submitted By Organization Position Hearing
Mike Golojuch Palehua Townhouse Support No

Association

Comments:
We strongly support SB551. Please pass.
Mike Golojuch, Sr.

President, Palehua Townhouse Association




SB-551-HD-1
Submitted on: 3/28/2019 7:50:01 AM
Testimony for JUD on 3/29/2019 2:05:00 PM

Submitted By Organization ;ii}gfg PLe;er?rt];t
| Carlos F. Gonzales || Kulana Knolls AOAO || Support || No |
Comments:

Date: March 18, 2019

Name: Carlos F. Gonzales

Address: 94 -542 Kupuohi St. Waipahu, HI 96798

RE: S.B. 551, S.D.1,H.D.1

Dear Representative Lee, Chair, Representative San Buenaventura, Vice Chair, and
Members of the Committee:

| strongly SUPPORT the passage of S.B. 551, S.D.1, H.D.1, with amendments as

discussed below. The passage of this bill is urgently needed because of recent rulings

E\ WKH +DzDLL ,QWHUPHGLDWH &RXUW RI $SSHDOV 3,&%" 'H
associations have, for years, relied upon HRS Chapters 514A, 514B, and 667 as

expressly granting to them the right to pursue the remedy of power of sale or nonjudicial

foreclosure, the ICA has recently determined that there is no evidence of legislative

intent to grant to condominium associations the remedy of power of sale or nonjudicial

foreclosure absent a power of sale provision in the project documents of said

associations.



HRS Chapter 514B provides that the lien of the association may be foreclosed by action

or by nonjudicial or power of sale foreclosure procedures set forth in chapter 667, by the

managing agent or board, acting on behalf of the association. A similar provision was

found in HRS Chapter 514A. To the surprise of condominium associations throughout

the entire state, in 2018, the ICA held that these provisions do not empower

DVVRFLDWLRQV WR FRQGXFW QRQMXGLFLDO RU SRZHU RI1 VD
Apartment Owners of Hawaiian Monarch, 143 Hawaii 219, 426 P.3d 443, (App. 2018).

Planned community associations may face similar rulings under HRS Chapter 421J.

S.B. 551, S.D.1, H.D.1 is much-needed legislation because it clarifies that condominium
associationsandpODQQHG FRPPXQLW\ DVVRFLDWLRQV FROOHFWLY!
DVVRFLDWLRQVY" DUH HPSRZHUHG WR FRQGXFW QRQMXGLFLD
matter of law. The legislature gave condominium associations this power to foreclose

nonjudicially almost twenty years ago, in Act 236 (SLH 1999), and a great number of

condominium associations have used the remedy of nonjudicial foreclosure in reliance

upon the law. The legislature thereafter gave planned community associations the

power to foreclose nonjudicially via HRS 421J-10.5.

The power to foreclose nonjudicially has been an essential remedy for community
associations for years. When owners do not pay their share of assessments, other
owners who are paying their share of assessments have to carry that burden.
Condominium and community associations need to have sufficient power under the
Condominium Property Act and HRS Chapter 421J, respectively, to enforce the
collection of assessments because the vast majority of project documents do not
contain express power of sale provisions, except as created by statute as is discussed
below. If S.B. 551, S.D.1, H.D.1 does not pass, associations will not be able to function
and meet their obligations without unfairly burdening all of the other paying members in
their respective associations.

7KH EXUGHQV FDXVHG E\ D XQLW RZQHUYV IDLOXUH WR SD\ D
SURSHUW\ RZQHUYfV IDLOXUH WR SD\ UHDO SURSHUW\ WD[ DV
like counties, need to collect assessments to be able to maintain property and carry out

their other duties and obligations. Counties are able to foreclose by power of sale

without a power of sale provision in a written contract with the property owner. Like

counties, community associations are not lenders and do not have the option to review

and evaluate the ability of potential owners to afford a property before they become

owners of an apartment or a lot. In addition, similar to counties which regulate and

maintain county property for the benefit of the public, community associations regulate

and maintain common elements or common property, among other things, for the



benefit of their members. These are some of the reasons that the legislature granted to
community associations the remedy of power of sale or nonjudicial foreclosure.

It should also be noted that prior to its repeal effective January 1, 2019, HRS 8§ 514A-

E SURYLGHG WKDW 3*>D@ OLHQ FUDOWeybe eBforeey XDQW WR
by the association in any manner permitted by law, including nonjudicial or power of
VDOH SURFHGXUHVY DXWKRUL]JHG E\ &KDSWHU " 7TKDW SURY

into the bylaws of all condominium projects existing as of January 1, 1988, and all
condominium projects created after that date up through June 30, 2006. Accordingly,
not only did the legislature give condominium associations the remedy of nonjudicial
foreclosure by virtue of HRS Chapters 514A, 514B, and 667, but the legislature adopted
a law incorporating such a provision into the bylaws of all condominium associations
existing as of June 30, 2006.

| understand that this committee deferred action on H.B.76, the companion bill to
S.B.551, because of testimony received by persons alleging that there has been a
misuse of the nonjudicial foreclosure process by associations. It is likely that those
same persons will submit similar testimony in opposition to S.B. 551, S.D.1, H.D.1.
Rather than deferring the present bill as the committee did with H.B. 76, | urge the
committee to take a different approach. | urge the Committee to find the right balance
between the rights and needs of owners and their associations. This can be done by
amendments to the bill.

As a means of striking a balance and compromise, | urge the committee to adopt the
amendments being proposed in the testimony submitted by M. Anne Anderson. These
amendments are intended to provide additional consumer protections to owners whose
units may be the subject of a nonjudicial foreclosure, while at the same time clarifying
legislative intent with respect to nonjudicial foreclosures. The proposed amendments
offer a reasonable and fair solution to the issues raised.

| understand that in another bill considered by your committee this session, concerns
were raised about squatters on property during the foreclosure process. Ensuring that
condominium associations have the remedy of nonjudicial foreclosure will help to
expedite the foreclosure process, allowing new owners to take title and possession and
remove any unauthorized persons.



Given the recent decision by the ICA, this legislation is greatly needed to affirm and
clarify the ability of community associations to conduct nonjudicial foreclosures. For this
reason and the reasons stated herein, | strongly support S.B. 551, S.D.1. H.D.1 and
urge the times being proposed to provide additional protection to consumers.

Respectfully submitted,

Carlos F. Gonzales

Sent from my iPhone



SUBJ: TESTIMONY ON SB 551, SD1,HD 1

TO: COMMITTEE ON JUDICIARY

DATE: MARCH 29, 2019; 2:05M

PLACE: CONFERENCE ROOM 325

FROM: JAMES ALBERS, PRESIDENT, ASSOCIATION OF APARTMENT

OWNERS OF THE FAIRWAYS AT MAUNA LANI
Dear Chair kee and Members of the Committee:

| am &ames Albers anddffer this testimonyodayin support of SB551, SD 1, HD 1 in
my capacityas President of the Association of Apartment Owners of &hev&ys at Mauna
Lani. The Rirways is a condominium with 126 units on the Kohala Coast of ipésEand.

In 1999 this leglature recogized the need to authoeimonjudicial foreclosures for all
condominium associations. Theidgture confirmed that rig in 2012 while at the same time
prescribingstatutoryprotections and statutodyie process rigs for owners subject to the
procedure if theyere delinquent in the panent of their common g@ense assessments.

Subsequent court decisions have impaired the operation of tistdtieg, contraryo
legslative intent. The laglature should act now to restore the availabdityhis procedure to
ensure the efficient and cost-effective operations of associationshbubulgis state.

Associations do not undertake enforcement action arisang delinquencies ligtly;
rather, boards of directors dealwgh these issues eage in sober and deliberative review of
each and eversituation, to balance the htg of all interested parties, before empigyavailable
remedies when essential to ensure the financial viabfligsociations.

An association’s board of directors owes a fiducthuty — to all owners — to operate the
propertyin a fiscallysound manner. Wén a board is compelled to address an owner’'s common
assessments delinquenayworks diligently to find anyavailable solution short of foreclosure.
When that effort fails, the board is compelled to act to protect the interests of the vast m@jority
owners who payheir common egense assessments on time eveonth.

An owner who fails to paklis common egense assessments is transferhisgfinancial
burden to all other unit owners of his properfihis is patentlyinfair to those other owners.
When the association, actiag a matter of last resort to protect the interests of those other
owners, is deprived of the option of nonjudicial foreclosure, the consequence isthisipine
association must resort to more cosihd more time-consumirgjternatives whose outcome will
be the same, but unfortunateWll burden innocent owners with more cost and more delay

Owners who payheir assessments in a timetanner deserve betterstrondy urge this
committee to fulfill its dutyto saywhat the letgslature’s intent was in 1999 and 2012 by
reportingout this legslation favorably and its members to vote to enact this remedias|bgn
to avoid imposingdditional costs and dekpn the vast majoritgf owners/voters who
regularly honor their commitments and Egesponsibilities to the association and to each other.

Thank yu for your attention.
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HOUSE COMMITTEE ON JUDICIARY
REGARDING SENATE BILL 551, SENATE DRAFT 1

Hearing Date: Tuesday, March 29, 2019
Time : 2:05p.m.
Place . Conference Room 325

Dear Chairman Lee, Vice Chair San Buenaventura and Members of the Committee:

The Collection Section of the Hawaii State Bar Association strongly supports SB 551
SD1. This testimony reflects the opinions of the Collection Section only and is not
representative of the Hawaii State Bar Association.

Section 1 of the bill accurately reflects the history of association non-judicial foreclosures
in Hawaii. Enactment of the bill is necessary as a result of the ruling in Sakal v.
Association of Apartments Owners of Hawaiian Monarch to have the Legislature clarify
its original intention in 1999, when it authorized non-judicial foreclosure for all
condominium associations in the State and in 2012, by adopting Part VI of Chapter 667
which created a specific process to be followed in association foreclosures. Part VI of
Chapter 667 corrected many of the issues which arose regarding providing owners being
foreclosed with appropriate notice and time before the non-judicial foreclosure auction
could be held. During the four month minimum notice period created under Part VI, the
owner could enter into a payment plan agreement with the association or initiate a
lawsuit to seek an injunction to stop the non-judicial foreclosure from proceeding if they
believe they were being foreclosed wrongfully.

SB 551 SD 1 does not propose to retroactively apply a new law but rather to clarify that it
was always the intention of the Legislature to allow all condominium associations, and
later, other planned communities, to be able to foreclose through the non-judicial
process, regardless whether their governing documents specifically provided for use of
non-judicial foreclosure.

At the time the original non-judicial foreclosure proposal was made in 1999,
condominium associations and their members were suffering because many owners
were not paying their assessments. At the time, condominium associations could only
foreclose through the judicial foreclosure process and because of the recession and all
of the foreclosures that were being filed, the court’s calendar for foreclosures was
backed up. It was taking an average of 6 months to get a hearing for a foreclosure
order.

Many of the governing documents for associations created after 1999, include language
which recognizes that foreclosure of the association’s lien may be accomplished by
power of sale foreclosure with language such as: “In the event the foreclosure is under
power of sale, the Board, or any person designated by it in writing shall be entitled to
actual expenses . ..” The language does not specifically state that power of sale
foreclosure is authorized by the bylaws and therefore, the Sakal decision might preclude
use of non-judicial foreclosure for these associations but there can be no doubt that the
thought process behind the drafting of the documents was recognition that Hawaii law
authorized non-judicial foreclosure for all condominium associations.




Part VI built in protections for homeowners facing non-judicial foreclosure, requiring
foreclosing associations to provide time for the owners to either pay in full or arrange for
a reasonable payment plan with the association. Notices are provided to all interested
parties and the owners are kept informed of the progress through required notices.

The non-judicial foreclosure process is less expensive, mostly because commissioner’s
fees and costs are an expense of judicial foreclosure. The cost of either the judicial or
non-judicial foreclosure in attorneys’ fees and costs and commissioner’s fees and costs
are included in the amounts owed by the homeowners, and may be included in a
deficiency judgment sought by the foreclosing mortgagee or association. Therefore, it
may be in the interest of an owner who will be foreclosed anyway to have the foreclosure
move faster and to cost less because the deficiency amount would be smaller.

Small associations in particular suffer when even one owner does not pay their
assessments. The rest of the owners of a condominium association must each pay
more to cover the expenses of operating the condominium when an owner does not pay
their share. The Legislature recognized that it was not fair to paying owners to allow a
non-paying owner to continue to not pay while going through the lengthy judicial
foreclosure process. Due to the expense involved in that process which includes
payment of commissioner fees and costs, many associations waited for the mortgagees
to foreclose. As such, the foreclosure process was not within the control of the
associations and it could take years for the mortgagees to foreclose. The non-judicial
foreclosure process can be completed quickly allowing associations time to rent out the
unit to improve the cash flow for the association until the mortgagee’s foreclosure is
completed.

Several of the people and organizations submitting testimony on this bill have expressed
concern for kupuna who are unable to pay their assessments. The testimony makes
assumptions that the inability to pay is because their association is mismanaged
resulting in large increases in assessments or special assessments. That assumption is
unfair given that most associations are well managed by professional management and
a volunteer board of owners and large increases can result from higher electrical costs,
insurance premiums or other unanticipated expenses. Some owners simply are unable
to keep up with their payments, even without an increase or special assessment.

When someone does not pay their share of their assessments, the rest of the owners,
including other kupuna end up paying more in maintenance fees to make up for the
people who are not paying. Is it fair to kupuna who may be struggling themselves but are
making their payments to allow owners to not pay, continue to live at the project,
essentially for free, and leave it for others to pay their way? A condominium association
is not a charitable organization. People who bought into condominium associations
agreed that they would share common expenses and that each owner would carry their
share of the burden pursuant to the percentage of common interest for their unit. When
associations foreclose on units prior to the lender foreclosing, there is no windfall to the
association. The associations are trying to make the best of a bad situation.

For the foregoing reasons, the Collection Section urges the Committee to pass SB 551
SD1.

Please contact me at 536-1900, if you have any questions. Thank you for this
opportunity to testify.
Very truly yours,

Steven Guttman, Chair

cc: Pat Shimizu, Director, Hawaii State Bar Association
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Testimony of: Timothy Ho
Date: March 29, 2019

Re: S.B.NO. 551, HD1 RELATING TO CONDOMINIUMS
Chair Lee and Members of the Committee;

I am an associate attorney with Imanaka Asato. My law firm represents many of the
homeowners who were victimized by aggressive Homeowner Associations and their predatory
law firms. I write to provide you some history and background on how power of sale foreclosure
came to be abused, and later, repealed.

Foreclosure under power of sale, §667-5, Hawaii Revised Statutes (“HRS”), originated in 1874.
It is commonly known as the law that was used to steal land from Hawaiians. Private land
ownership was a concept familiar primarily to western civilization. Hawaiians, like Native
Americans, believed that the land was owned by everyone, and no one — the land belonged to
nature. After the Great Mahele, and the Alien Land Ownership Act of 1850, private land
ownership began falling into the hands of the foreign, white people.

Hawaiians also did not understand the concept of finance and banking. Hawaiians that did own
land in the late 1800’s fell victim to foreigners who offered them money in exchange for a
mortgage on their land. In 1874, the Hawaii Legislature, now controlled by white foreigners,
passed the “Non-Judicial Mortgage Act.”' This act lacked consumer safeguards. There was no
obligation for the lender to obtain the best price; to keep the borrower from losing their property;
to preclude conspiracy with bidders to keep the auction price low; to share with the borrower any
proceeds from the sale. Unable to pay their mortgage, their lenders conducted power of sale
foreclosures which enabled them to quickly gain title while avoiding judicial oversight. Between
1874 and 2012, when §667-5, HRS (hereafter referred to as “Part I”) was repealed, the law
changed very little.

Chapter 667, Part I (2010) stated in pertinent part as follows: (a) When a power of sale is
contained in a mortgage, and where the mortgagee, the mortagee’s successor in interest, or any
person authorized by the power to act in the premises, desires to foreclose under power of sale
upon breach of a condition in the mortgage, the mortgagee, successor, or person shall be

' “An Act to Provide for the Sale of Mortgaged Property Without Suit and Decree of Sale,” Act 33 of the 1874
Hawai'i Legislature.



represented by an attorney licensed to practice law in the State and is physically located in the
State:
(Emphasis added)

Quite obviously, nonjudicial foreclosures under Part I were reserved avenues for foreclosure for
morgtagees, or persons holding a mortgage with a power of sale clause. A power of sale is a
contractual clause contained in a mortgage in which the borrower agrees (by executing the
mortgage) to pre-authorize the nonjudicial sale of their property to pay off the balance of the loan
in the event of default. Homeowner associations do not hold a mortgage with individual
homeowners. Association bylaws do not contain a power of sale. Quite clearly, homeowner
associations were never entitled to conduct power of sale foreclosure.

The associations and their attorneys have submitted written and oral testimony explaining to you
that they had been conducting nonjudicial foreclosures for decades, without any problems.
When they tell you that the way they had been conducting business was the accepted standard of
practice in the industry, they are not telling you the truth. Milton Motooka, Esq., an attorney
who specialized in representing condominium associations, did not pursue Part I nonjudicial
foreclosures, because he believed that associations did not possess a contractual power of sale,
which was required in Part I foreclosures. In 2010, Mr. Motooka sent his association clients a
letter warning them of the perils of conducting nonjudicial foreclosures, and informing them that
he would not pursue nonjudicial foreclosures.”> Mr. Motooka’s reward for his legal analysis and
high ethical standards was to lose clients to the same law firms who come before you today to
urge you to pass this measure. Iknow that Mr. Motooka lost clients to other law firms, because
in many of his judicial foreclosure cases, he was replaced by a new attorney, who would then
dismiss the judicial foreclosure action and proceed to quickly take title to the homeowner’s
property pursuant to a Part I nonjudicial power of sale foreclosure. Homeowner associations, by
and through their attorneys, did not misinterpret the legislature’s intent, or mistakenly utilize Part
I (§667-5, HRS) to conduct power of sale foreclosures. They made a choice. They intentionally
pursued nonjudicial power of sale foreclosures in order to bypass the consumer safeguards in
Part II.

Homeowner associations have argued that §514B-146 granted them the right to utilize Part I to
conduct nonjudicial foreclosure even though they do not hold a mortgage or a mortgage
containing a power of sale. The Hawai’i appellate courts and U. S. District Court of Hawai’i
disagree. In Sakal v. Assn. of Apt. Owners of Hawaiian Monarch, 143 Haw. 219 (2018), and
Malabe v. Ass’n. of Apt. Owners of Exec. Ctr., 2018 Haw. App. Lexis 474 (2018), the
Intermediate Court of Appeals (ICA) held that a power of sale must be included in an
association’s bylaws in order for it to conduct a nonjudicial foreclosure. The U.S. District
Court of Hawai’i has also held that associations that conducted nonjudicial power of sale
foreclosures under Part I wrongfully foreclosed on homeowners.

The proponents of this measure claim that S.B. 551, HD1 attempts to clarify the legislature’s
intent to permit associations to conduct nonjudicial foreclosures without a power of sale. If

% Nov. 16, 2010 Letter from Milton Motooka & April 2011 Legal Update are attached to this testimony.
* Galima v. Ass’n. of Apt. Owners of Palm Court, 2017 U.S. Dist. LEXIS 47715, and Brown v. Kiakona, 2017 U.S. Dist.
LEXIS 139724,



anything, the legislative intent was that homeowner associations would not be able to recover
unpaid assessments by conducting nonjudicial foreclosures under Part I. In 1998, this legislature
enacted Chapter 667, Part II, which contained more consumer safeguards, and in 2011, permitted
it to apply to planned communities and condominiums. In 2012, this legislature added Chapter
667, Part VI, which was enacted specifically to apply to homeowner association foreclosures. In
2011, as a result of widespread abuse, this legislature placed a moratorium on Part I foreclosures,
and in 2012, it repealed §667-5, HRS in its entirety. Utilizing Part I, homeowner associations
conducted nonjudicial foreclosures on some homeowners that had sent checks to the associations
that if deposited, would have resulted in eliminating their deficiency. They went ahead with
foreclosures on homeowners that had arranged for short-sales of their properties. Could the
legislature intended for homeowner associations to behave in this manner?

With a judicial foreclosure, a judge oversees and gives final approval of the foreclosure sale. A
trustee is appointed to ensure that the property is sold for a fair and reasonable price. A
nonjudicial foreclosure does not have any oversight, and is subject to abuse. This is a classic
case of the fox guarding the henhouse. There were and are other alternatives: Part II foreclosure,
Part VI foreclosure, judicial foreclosure, and a deficiency action (suit). Moving forward,
associations can amend their bylaws, to include a power of sale clause.

A power of sale is a contractual provision that is included in a mortgage contract. It does not
exist in condominium bylaws. Homeowner associations by and through their attorneys, come
before you to ask you to pass legislation that would give them the right to conduct nonjudicial
power of sale foreclosures, where no such language exists. We believe it violates the Hawai’i
and U.S. Constitution, and will be struck down by the courts, if not vetoed by the Governor.

Please defer S.B. 551, HD1. Thank you for the opportunity to provide testimony on this matter.
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Honolulu, HI 96813

Re: Lawsuit Challenges Legality of Association Non-Judicial Foreclosure

Dear Clients:

We write to update you on a significant development regarding non-judicial foreclosures
{“NJF”) in Hawail. We note that Hawaii Associations are Increasingly opting for non-judicial
foreclosures (“NJF”) as a quick, effective and inexpensive way to foreclose on delinquent
owners. The wisdom of that trend has recently been called into question by a Honolulu lawsuit
alleging the illegality of a NJF brought by the Association-defendant under Part 1 of the NJF
statute.

The lawsuit, in and of itself, highlights the litigation risks associated with an Association
pursuing a NIF on questionable legal grounds. More importantly, the lawsuit calls into
guestion whether Associations can reliably count on NJFs — past, present and future - to deliver
what Associations have been led to expect, namely foreclosures that are legally effective and
binding. If not, the adverse consequences could become quite excruciating. ‘

We share with you, our clients, the information in this letter to better understand why our firm
has strict procedures relating to NJFs and to enable you to make an informed decision whether,
in light of the risks, it’s in your best interests to continue with NJFs, particularly those brought
under Part 1 of the NIF statute. Among the risks to consider are the potential of: 1) Court

* invalidation of the NJF sales; 2) Monetary liability for consequential damages and/or attorneys’
fees and costs; 3) Legal expenses incurred in defending such actions; 4) Potential exposure to

Galima vs AOAO of Palm Court; Civil No. 16-00023 LEK-KSC
Records from Milton M. Matooka, Esq. taken on 06/08/2018
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liability not covered by insurance; and 5) Difficulty obtaining/affording liability insurance in the
future. :

Background

On November 3, 2010, a complaint was filed in the Circuit Court of the First Circuit, State of
Hawali, in Civil No. 10-1-2345-11, by Wells Fargo Bank against Danlel Omiya, the purchaser of a
property at a Part 1 NJF sale, and an Association (the foreclosing party). The complaint alleged
the Association failed to give proper notice of the nonjudicial foreclosure to Wells Fargo Bank,
who at the time was the record legal owner, having previously foreclosed on the subject
property pursuant to a defaulted mortgage.

Significantly, the complaint also alleged that the Association’s Part 1 NJF was fegally defective, .
because Associations, unlike mortgagee-banks, have no statutory right to foreclose under Part

1 of the NJF statute. The bank argued that, without a contractual power of sale — such as exists

in bank mortgage agreements - Associations cannot legally foreclose under Part 1. Walls

Fargo’s complaint asked the court to invalidate the Association’s NJF sale, and restore Wells

Fargo to its pre-NJF rights, including declaring Wells Fargo the rightful owner of the property.

Wells Fargo also requested attorneys’ fees and expenses and other appropriate remedies,

which presumably included money damages caused by the alleged statutory violation.

Following are significant excerpts from the bank’s comptaint:

16. Defendant (name of Association) could have but chose not to foreclose the
Property by judicial foreclosure but elected to proceed by power of sale under HRS
Section 667-5 through 667-10. Defendant (name of Association)’s power of sale
foreclosure of the Property was legally defective because there is no specific
means to provide the required statutory notice and there are no power of sale
rights granted to Defendant {name of Association) for it to have exercised.
Defendant (name of Association) did not and could not satisfy the legal
requirements of HRS Section 667-5 {a)(2) which provides:

“Give any notices and do all acts as are authorized or required by the power
contained in the mortgage.

17. There is no mortgage between Plaintiff and Defendant (name of Association}. Asa
result Defendant (name of Association) cannot give the required notices to Plaintiff
as required by the mortgage. Additionally, there is no underlying mortgage that
authorizes Defendant (name of Association) to exercise any power of sale as
required by HRS Section 667-5. Plaintiff never expressly granted any power of sale

Galima vs AOAO of Palm Court: Civil No. 16-00023 LEK-KSC
Records from Milton M. Matooka, Esq. taken on 06/08/2018
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rights to Defendant (name of Association) under any mortgage or other voluntary
instrument,

Implications and Potential Consequences

Hawaii Revised Statutes (“HRS"} Chapter 667 governs non-judicial foreclosures in Hawaii. The
Chapter is divided into two parts. Part| provides a simple and fast NJF procedure. On its face,
however, Part 1 is limited to mortgagees or others having a contractual power of sale.
Associatians are given a statutory right to pursue NJiFs only under Part 2 of the samie statute.

Part 2, however, requires far more from the foreclosing party in terms of required notice and-

other prerequisites. Because of the ease, speed, simplicity, and reduced cost of proceeding
under Part’ 1, many Associations have eschewed Part 2 in favor of Part 1. We have always
maintained that this is quite dangerous, as the Wells Fargo complaint demonstrates, because of
the risk that Hawaii courts could ultimately rule that Association NJFs brought under Part 1 are
illegal and invalid, and therefore voidable. Such a ruling would give rise to the specter of not
just wholesale reversals of Association NJF’s, but also open-ended exposure to claims for
consequential money damages. In the Wells Fargo case, for example, if the court rules in favor
of Wells Fargo, it might, in lieu of divesting the bona fide purchaser of title to the property,
grant Wells Fargo money damages instead. Such a result would thrill Wells Fargo, which alleges
facts supporting damages in excess of $300,000.

The 1998 enactment of Part 2 of the NJF statute supports Wells Fargo’s argument that
Associations are not entitled to proceed under Part 1. Section 667-40 of Part 2 states:

Use of power of sale foreclosure in certain non-mortgage situations. A power of sale
foreclosure under this part may be used in certain non-mortgage situations where a law
or a written document contains, auth&iz&s;permits or provides for a power of sale, a
power of sale foreclosure, a power of sale femedy, or a nonjudicial foreclosure. These
laws or written documents are limited to those involving time share plans,
condominium property regimes, and agreements of sale. (emphasis added)

Prior to the above enactment, Associations had no recognized right to pursue NJFs, The
enactment of Part 2 was thus seen as the enabling “law”. that provided condominium
associations the right to pursue NJFs, notwithstanding their lack of a mortgage agreement
containing a contractual power of sale. That Associations were specifically identified as Part 2
beneficiaries reinforces the view that the Legislature did not, at the time of Part 2 enactment,
consider Associations entitled to proceed under Part-1, which references only mortgage-based
foreclosures. Part 2, however, is procedurally much more difficult and costly to comply with.
This led many Associations to nevertheless proceed under Part 1, notwithstanding that it was
Part 2 alone that conferred on Condominium Associations the right and ability to pursue NJFs,

Galima vs AOAO of Palm Court: Civil No. 16-00023 LEK-KSC
Records from Milton M. Matooka, Esq. taken on 06/08/2018
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Some attorneys have sought to defend Associations’ right to foreclose under Part 1 by citing
HRS Section 514B-146 which provides in part:

The lien of the association may be foreclosed by action or by nonjudicial or power of
sale foreclosure procedures set forth in chapter 667, by the managing agent or board,
acting on behalf of the association in like manner as a mortgage of real property.

As Wells Fargo points out in its complaint, however, the Association possesses no contractual
power of sale, a key prerequisite under Part 1.

Recommendations

This firm’s recommendation to Association clients is, and has been, to pursue NJF's only via Part
2. We believe the risks and potentially adverse consequences of a wrongful NJF under Part 1
are far too great, notwithstanding the apparent savings in time and cost under Part 1. Non-
judicial foreclosures are increasingly being challenged in different parts of the mainland by an
ever-growing cottage industry of plaintiffs’ lawyers. We believe it only a matter of time before
the phenomenon becomes prevalent in Hawalii as well. We urge caution, including carefully
monitoring of developments in this fast-evolving area.

We are also concerned of the potential liability exposure, not only of Associations, but their
directors as well. We fear that cases such as the one brought by Wells Fargo, and others likely
to follow, could be used by opposing attorneys to prove that Associations, as well as their
diractors, had “notice” of the legal infirmities of Part 1 NJFs. The argument in cases subsequent
to Wells Fargo is that, having received such notice, an Association’s continued pursuit of Part 1
NJF's elevates the wrongdoing from mere negligence to “reckless or intentional disregard” for
the rights of owners, a standard under Hawaii law sufficient to trigger punitive damages. Since
Boards operate as fiduciaries with respect to their owner constituency, it’s not difficult to
envision such arguments as effective in creating punitive damages liability against Board
members seen as intentionally or recklessly pursuing illegal Part 1 NiFs. Such punitive liability is
frequently not covered under standard policies of fiability insurance.

Also of concern is the possibility that Wells Fargo’s complaint will not long remain an isolated
incident. if Hawail follows in the footsteps of foreclosure-ridden states like Florida and
California, en masse litigation challenging NJFs on a wholesale basis may not be long in arriving.

Conclusion
In summary, we recommend Associations carefully consider the ramifications of Part 1 NJE in

light of the foregoing. While our firm will not support a decision to pursue Part 1 NJFs, if you
are inclined to pursue Part 1 NJF's notwithstanding the above, we suggest you consider

Galima vs AOAO of Palm Court; Civil No. 16-00023 LEK-KSC
Records from Milton M. Matooka, Esq. taken on 06/08/2018
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soliciting a second opinion from a qualified attorney with no financial interest in the outcome,
Clearly, the risks involved are sufficient to warrant the time and expense of obtaining
confirmation of your decision, whatever it is,

Enclosed also is a recent in-depth article by investigative reporter, lan Lind, related to the
subject above. Unfortunately, at the time it was written, Mr. Lind did not have the benefit of
having read or known of the Wells Fargo complaint discussed above.

Thank you for taking the time to read and consider this letter. We hope it serves you well.
Sincerely,
Milton M. Motooka

Enclosure

P:\O - MMM\Letters\Cllent letter re NJFs.doc

Galima vs AOAO of Palm Court: Civil No. 16-00023 LEK-KSC
Records from Mifton M. Matooka, Esq. taken on 06/08/2018
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Overview Message—Milton Motooka

It’s the end of the first quarter and nearing the end of “annual
meeting season.” It seems that annual meetings are becoming
more contentious. This is undoubtedly related to the height-
ened stress level, which the long recession has caused. And
it’s no surprise that a hot topic continues to be delinquent
homeowners and related collection issues, e’specially foreclosures."

Our firm experienced the loss of some long-standing clients because “Milton’s
office doesn’t do non-judicials.” In fact, our firm does pursue non-judicial fore-
closures but only following what we strongly believe is the letter and the spirit
of the law. This means there has to be effective notice and the owner must
execute the conveyance document as required by statute. This is possible
when a delinquent owner is willing to sign the conveyance document transfer-
ring title to his unit in exchange for the Association not seeking a deficiency
judgment against the owner.

Last year we mailed a detailed review of non-judicial foreclosure issues and
risks to all our clients. We've included this in this newsletter as well. It is long
and involved but we believe it will help boards make a sound decision when
considering a foreclosure. It should be noted that a second suit against an As-
sociation has recently been filed alleging the non-judicial foreclosure filed by
the Association was illegal.

The controversy over Association non-judicial foreclosure may become a moot
point, depending on the outcome of legislative bills currently being considered.
We noted several bills in the legislature relating to foreclosures and while
there were different proposals, we believe most give further support to our
interpretation of the current laws. One bill seeks to give Associations the same
non-judicial foreclosure rights as Lenders currently have. Obviously, this
wouldn’t be necessary if those rights existed now. Another bill that just passed
the House proposes to do away with all non-judicial foreclosures and to re-
quire mediation for any foreclosure.

Other legislation that we’re following out relates to the possibility of the loss
of tax exemption for non profits — including Associations. That would mean
Associations would need to pay the general excise tax on maintenance fees.
Associations currently only need to pay the general excise tax on non-exempt
items, like fines. Other proposed legislation, like the ban on leaf blowers may
not seem important, but there are costs involved with any change in common
practice.

Law Suit Challenges Legality of Association Non-Judicial Foreclosures

On Line Resources for Homeowners and Board Members




Lawsuit Challenges Legality of Association Non-Judicial Foreclosure
By Milton M. Motooka, Esq.

Hawaii Associations that have opted for non-judicial
foreclosures (“NJF”} as a quick and inexpensive way to
foreclose on delinquent owners may be facing chal-
lenges to that process. The trend toward
NJF has recently been called into question by
a Honolulu lawsuit alleging the illegality of a
NJF by the Association-defendant under Part
1 of the NJF statute.

The lawsuit, in and of itself, highlights the
litigation risks associated with an Association
pursuing a NJF on questionable legal
grounds.  More importantly, the lawsuit
calls into question whether Associations can
reliably count on NJF — past, present and future - to de-
liver what Associations have been led to expect, namely
foreclosures that are legally effective and binding.

Our firm has strict procedures relating to NJF because of
the risks and our beliefs about what the letter of the law
requires. Among the risks to consider are the potential
of: 1) Court invalidation of the NJF sales; 2) Monetary
liability for consequential damages and/or attorneys’
fees and costs; 3) Legal expenses incurred in defending
such actions; 4) Potential exposure to liability not cov-
ered by insurance; and 5) Difficulty obtaining/affording
liability insurance in the future.

Background

On November 3, 2010, a complaint was filed in the Cir-
cuit Court of the First Circuit, State of Hawaii, in Civil No.
10-1-2345-11, by Wells Fargo Bank against Daniel Omiya,
the purchaser of a property at a Part 1 NJF sale, and an
Association (the foreclosing party). The complaint al-
leged the Association failed to give proper notice of the
nonjudicial foreclosure to Wells Fargo Bank, who at the
time was the record legal owner, having previously fore-
closed on the subject property pursuant to a defaulted
mortgage.

Significantly, the complaint also alleged that the Associa-
tion’s Part 1 NIF was legally defective, because Associa-
tions, unlike mortgagee-banks, have no statutory right to
foreclose under Part 1 of the NJF statute. The bank ar-
gued that without a contractual power of sale — such as
exists in bank mortgage agreements - Associations can-
not legally foreclose under Part 1. Wells Fargo’s com-
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plaint asked the court to invalidate the Association’s
NIF sale, and restore Wells Fargo to its pre-NJF rights,
including declaring Wells Fargo the rightful owner of

the property. Wells Fargo also re-
guested attorneys’ fees and expenses
and other appropriate remedies, which
presumably included money damages
caused by the alleged statutory violation.

Following are significant excerpts from
the bank’s complaint:

Defendant (name of Association)

l could have but chose not to foreclose

the Property by judicial foreclosure but elected
to proceed by power of sale under HRS Section
667-5 through 667-10. Defendant (name of
Association)’s power of sale foreclosure of the
Property was legally defective because there is
no specific means to provide the required
statutory notice and there are no power of sale
rights granted to Defendant (name of Associa-
tion) for it to have exercised. Defendant (name
of Association) did not and could not satisfy the
legal requirements of HRS Section 667-5 (a)(2)
which provides:

“Give any notices and do all acts as are author-
ized or required by the power contained in the
mortgage.

There is no mortgage between Plaintiff and
Defendant (name of Association). As a result
Defendant (name of Association) cannot give
the required notices to Plaintiff as required by
the mortgage. Additionally, there is no under-
lying mortgage that authorizes Defendant
{name of Association) to exercise any power of
sale as required by HRS Section 667-5. Plaintiff
never expressly granted any power of sale
rights to Defendant (name of Association) un-
der any mortgage or other voluntary instru-
ment.”

Implications and Potential Consequences

Hawaii Revised Statutes (“HRS”) Chapter 667 governs

(Continued on page 3)
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non-judicial foreclosures in Hawaii.
The Chapter is divided into two
parts. Part | provides a simple and
fast NJF procedure. On its face,
however, Part 1 is limited to mort-
gagees or others having a contrac-
tual power of sale. Associations
are given a statutory right to pur-
sue NJF only under Part 2 of the
same statute. Part 2, however,
requires far more from the fore-
closing party in terms of required
notice and other prerequisites.
Because of the ease, speed, sim-
plicity, and reduced cost of pro-
ceeding under Part 1, many Asso-
ciations have eschewed Part 2 in
favor of Part 1. We have always
maintained that this is quite dan-
gerous, as the Wells Fargo com-
plaint demonstrates, because of
the risk that Hawaii courts could
ultimately rule that Association NJF
brought under Part 1 are illegal and
invalid, and therefore voidable,
Such a ruling would give rise to the
specter of not just wholesale rever-
sals of Association NIF, but also
open-ended exposure to claims for
consequential money damages. In
the Wells Fargo case, for example,
if the court rules in favor of Wells
Fargo, it might, in lieu of divesting
the bona fide purchaser of title to
the property, grant Wells Fargo
money damages instead. Such a
result would thrill Wells Fargo,
which alleges facts supporting
damages in excess of $300,000.

The 1998 enactment of Part 2 of
the NIJF statute supports Wells
Fargo’s argument that Associations
are not entitled to proceed under
Part 1. Section 667-40 of Part 2
states:

Use of power of sale foreclo-
sure in certain non-mortgage

situations. A power
of sale foreclosure
under this part may
be used in certain” non :
-mortgage situations where

a law or a written document
contains, authorizes, permits

or provides for a power of

sale, a power of sale foreclo-

sure, a power of sale rem-

edy, or a nonjudicial foreclo-

sure. These laws or written
documents are limited to
those involving time share
plans, condominium prop-

erty regimes, and agree-
ments of sale. (emphasis
added)

Prior to the above enactment, As-
sociations had no recognized right
to pursue NJF. The enactment of
Part 2 was thus seen as the ena-
bling “law” that provided condo-
minium associations the right to
pursue NJF, notwithstanding their
lack of a mortgage agreement
containing a  contractual
power of sale. That Associa- ’ﬁ
tions were specifically identi-é e
fied as Part 2 beneficiaries‘
reinforces the view that the &
Legislature did not, at the ~
time of Part 2 enactment,
consider Associations entitled to
proceed under Part 1, which refer-
ences only mortgage-based fore-
closures. Part 2, however, is proce-
durally much more difficult and
costly to comply with. This led
many Associations to nevertheless
proceed under Part 1, notwith-
standing that it was Part 2 alone
that conferred on Condominium
Associations the right and ability to
pursue NJF,

Some attorneys have sought to de-

1 by citing HRS Section 514B-146

fend Associations’ right|
/ to foreclose under Part

which provides in part:

The lien of the association
may be foreclosed by action
or by nonjudicial or power of
sale foreclosure procedures
set forth in chapter 667, by
the managing agent or
board, acting on behalf of
the association in like man-
ner as a mortgage of real
property.

As Wells Fargo points out in its
complaint, however, the Associa-
tion possesses no contractual
power of sale, a key prerequisite
under Part 1.

Recommendations

This firm’s recommendation to As-
sociation clients is, and has been,
to pursue NJF only via Part 2. We
believe the risks and potentially
adverse con-
sequences of]
a wrongful
NJF  under
Part 1 are far|
too  great,
notwith-
standing the
apparent savings in time and cost|
under Part 1. Non-judicial foreclo-
sures are increasingly being chal-
lenged in different parts of the
mainland by an ever-growing cot-
tage industry of plaintiffs’ lawyers.
We believe it only a matter of time
before the phenomenon becomes
prevalent in Hawaii as well. We)
urge caution, including carefuily
monitoring of develapments in this
fast-evolving area.

(Continued on page 4)
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CAI On Line Resources
for Homeowners, Board Members

CAl offers a variety of resources to help people who own, rent
or are considering a home in a homeowners association, con-
dominium or cooperative. The foliowing can help you better
understand the nature, benefits, and obligations of living in an
association.

Board Member Basics, a six-part online learning program that
gives community association board members and other home-
owner leaders the information and guidance they need to gov-
ern their communities effectively and responsibly.

An Introduction to Community Association Living, a two-hour
primer that introduces and explains the nature of community
associations, including the roles and functions of boards, com-
mittees and community managers.

Community Association Fundamentals, a summary of 10 core
principles that address the basic function of associations, the

obligations and expectations of homeowners and the underly-
ing principles of the association model.

(Continued from page 3)

We are also con-
cerned of the poten-
tial liability exposure,
not only of Associa-
tions, but their direc-
tors as well. We fear that cases such as
the one brought by Wells Fargo, and others likely to fol-
low, could be used by opposing attorneys to prove that
Associations, as well as their directors, had “notice” of the
legal infirmities of Part 1 NJF. The argument in cases sub-
sequent to Wells Fargo is that, having received such no-
tice, an Association’s continued pursuit of Part 1 NJF ele-
vates the wrongdoing from mere negligence to “reckless
or intentional disregard” for the rights of owners, a stan-
dard under Hawaii law sufficient to trigger punitive dam-
ages. Since Boards operate as fiduciaries with respect to

intentionally
1 NJF. Such punitive liability is frequently not covered
under standard policies of liability insurance.

On Line Resources—
Government

and Other Websites

The following links provide access to informa-
tion and resources available from the U.S. gov-
ernment and other organizations. Just click on
the link.

Free housing-related publications (PDFs) from
the Federal Citizen information Center

Making home affordable

Home foreclosure resources

Fair housing laws

Fair lending practices

Home improvements

Do-it-yourself home repair and remodeling

Emergency preparedness—get a kit, make a
plan, be informed

Disaster information

Tax information for homeowners

Buying and selling a home

Green ideas for homeowners and communities

Sierra Club--Reduce, Reuse, Recycle

Home Safety Council

National Crime Prevention Council--Home and
Neighborhood

their owner constituency, it’s
not difficult to envision such
arguments as effective in creat-
ing punitive damages liability
against Board members seen as
or recklessly pursuing illegal Part

Also of concern is the possibility that Wells Fargo’s
complaint will not long remain an isolated incident. If
Hawaii follows in the footsteps of foreclosure-ridden
states like Florida and California, en masse litigation
challenging NJF on a wholesale basis may not be long
in arriving.
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