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To:  The Honorable Sylvia Luke, Chair 

and Members of the House Committee on Finance 
 
Date:  Thursday, February 8, 2018 
Time:  2:00 P.M. 
Place:   Conference Room 308, State Capitol 
 
From:  Linda Chu Takayama, Director 
  Department of Taxation 
 

Re: H.B. 2702, Relating to Taxation 
  

The Department of Taxation (Department) has concerns regarding H.B. 2702 and 
provides the following comments for your consideration.  H.B. 2702 requires that Real Estate 
Investment Trusts (REITs) file returns reporting their shareholders' pro rata shares of net income 
and net income attributable to this State, provides for composite returns by the REIT, and 
requires withholding for those shareholders who do not agree to file returns or pay tax on their 
pro rata share of net income attributable to this State.  The measure is effective upon approval 
and applies to taxable years beginning after December 31, 2018.   
 

First, the Department notes the general rule as to the situs of invisible and intangible 
personal property (notes, bonds, etc.) is that it follows the domicile of the owner, and it is held to 
be taxable at such domicile.  See Frick v. Pennsylvania, 268 U.S. 473 (1925).  As noted in 
Farmer Loan and Trust Co. v. Minnesota, 280 U.S. 204 (1930): 

 
Taxation is an intensely practical matter, and laws in respect of it should be 
construed and applied with a view of avoiding, so far as possible, unjust and 
oppressive consequences. We have determined that, in general, intangibles may 
be properly taxed at the domicile, and we can find no sufficient reason for saying 
that the are not entitled to enjoy an immunity against taxation at more than one 
place similar to that accorded to tangibles. The difference between the two things, 
although obvious enough, seems insufficient to justify the harsh and oppressive 
discrimination against intangibles contended for on behalf of Minnesota. 
 
Second, the Department notes that H.B. 2702 may be subject to challenge as it proposes 

to tax a person whose only connection may be by virtue of owning an interest in a REIT doing 
business in the State.  In MeadWestvaco Corp. v. Illinois Department of Revenue, 553 U.S. 16 
(2008), the U.S. Supreme Court stated, “[t]he Commerce and Due Process Clauses impose 
distinct but parallel limitations on a State’s power to tax out-of-state activities, and each 
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subsumes the “broad inquiry” “ ‘whether the taxing power exerted by the state bears fiscal 
relation to protection, opportunities and benefits given by the state.’ ”1   

 
 Some courts have suggested that the state tax jurisdictional standard might require a 

certain threshold of in-state activity before a tax can be imposed.  See Geoffrey Inc. v. South 
Carolina Tax Commission, 437 S.E.2d 13,18 (S.C. 1993), cert. denied, 510 U.S. 992 (1993) 
(nexus found with respect to an out-of-state corporation engaged in in-state licensing of 
trademarks to a related party);  FIA Card Services, N.A. v. Tax Commissioner, 551 U.S. 1141 
(2007) (nexus found with respect to an out-of-state corporation engaged in in-state credit card 
lending).   

 
Third, the Department notes that this measure would be placing an administrative burden 

on REITs that is greater than the burden placed on other similarly situated entities.  If the intent 
of the measure is to create parity between REITs and C-corporations, the Department suggests 
reconsidering the dividends paid deduction.  H.B. 2702 is unlikely to achieve parity because it 
may be challenged and it is harder to enforce administratively.   

 
In addition, the tax imposition on dividends paid to REIT shareholders would be on the 

gross rather than the net which is generally the rule for net income tax.  This measure seems to 
create a hybrid pass-through, but imposes the net income tax on the gross.  Deductions that are 
otherwise available to a REIT are generally not claimed because of the dividend paid deduction.     

 
Finally, the Department notes that it is unlikely that a REIT will be able to fully comply 

with the requirements of this measure.  A REIT will only know the identity of the shareholders 
investing in it.  However, many individuals and other investors may hold an interest in a REIT 
by virtue of owning mutual fund investment shares or other types of investment vehicles.  For 
example, if a mutual fund invests in a REIT, the REIT will know the mutual fund as a 
shareholder, but will not know the identity of the persons owning a share of the mutual fund.   

 
Thank you for the opportunity to provide testimony.  

                                                 
1  ASARCO Inc. v. Idaho Tax Comm’n, 458 U. S. 307, 315. 
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SUBJECT:  INCOME, Withhold Tax on REIT Dividends 

BILL NUMBER:  HB 2702 

INTRODUCED BY:  FUKUMOTO, BELATTI, JOHANSON, KEOHOKALOLE, C. LEE, 
LUKE, NISHIMOTO, OHNO, SAIKI, WOODSON, Brower  

EXECUTIVE SUMMARY:  Requires that real estate investment trusts (REITs) file returns 
reporting their shareholders' pro rata shares of net income and net income attributable to this 
State. Provides for composite returns and requires withholding for those shareholders who do not 
agree to file returns or pay tax on their pro rata share of net income attributable to this State. 

SYNOPSIS:  Adds a new section to chapter 235, HRS, that establishes a withholding regime for 
REITs like that already in place for S corporations under section 235-122, HRS. 

Requires each REIT shareholder receiving a dividend from the REIT to recognize a pro rata 
share of income attributable to the State and the pro rata share of income not attributable to the 
State, to the extent modified under Hawaii income tax law, under rules similar to those in section 
235-122(c), HRS. 

Requires any REIT to file information returns reporting shareholder level data. 

Requires any REIT to obtain an agreement of each shareholder (1) to file a return and make 
timely payment of all taxes imposed by this State on the shareholder with respect to the income 
of the real estate investment trust; and (2) to be subject to personal jurisdiction in this State for 
purposes of the collection of unpaid income tax, together with related interest and penalties.  For 
any shareholder for which no agreement is filed, the REIT shall withhold tax at the highest 
marginal rate applicable to corporations, if the shareholder is a corporation, or applicable to 
individuals, if the shareholder is not a corporation. 

EFFECTIVE DATE: Taxable years beginning after December 31, 2018.     

STAFF COMMENTS:  Currently under federal and state income tax law, a REIT is allowed a 
dividend paid deduction, unlike most other corporations, resulting in that dividend being taxed 
once, to the recipient, rather than to the paying corporation.  This is similar to the one level of tax 
imposed on owners of S corporations in lieu of taxing the S corporation at the corporate level.  
Thus, this bill enacts a withholding regime similar to that under the Model S Corporation Income 
Tax Act (MoSCITA), specifically section 235-122, HRS. 

All state income tax systems in the United States, including ours, have a set of rules that are used 
to figure out which state has the primary right to tax income.  For example, most tax systems say 
that rent from real property is sourced at the location of the property, so if a couple in Florida 
rents out a property they own on Maui they can expect to pay our GET and our net income tax on 
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that rent.  These sourcing rules, which do vary by state but are relatively consistent across state 
lines, are there to assure consistent and fair treatment between states. 

Sourcing rules, however, can yield strange results.  Here, there is a Hawaii Supreme Court case 
saying that when real property is sold on the installment basis under an “agreement of sale,” 
where the seller remains on title until the price is paid (although the buyer can live in the house), 
then the interest on the deferred payments is Hawaii source income and is subject to our net 
income tax and our GET.  There is also a Hawaii Tax Appeal Court case holding that when the 
seller instead finances the deal by taking a purchase money mortgage on the property, and does 
not remain on title, then the mortgage interest is sourced to the residence of the seller, who in 
that case did not live in Hawaii.  In the second case the court applied the rule for income from 
intangibles such as interest, royalties, and dividends, which says that income is sourced to the 
residence of the recipient unless you can connect it with some active business that the recipient is 
conducting somewhere else. 

Real estate investment trusts (REITs) are source shifters.  For income tax purposes, they take in 
rent income, which is sourced to the location of the property being rented.  They don’t pay 
income tax on that income as long as they distribute the money to their shareholders as 
dividends.  The dividend income of their shareholders, on the other hand, is generally sourced to 
the residence of the shareholders.  So, the income that the property states expected to tax is 
instead taxed in the states in which the shareholders live.  And, to the extent that REIT shares are 
held by tax-exempt entities such as labor unions and retirement funds, passive income such as 
dividends may not be taxed at all.  Source shifting is an issue specific to state taxation. 

Apparently, the evil sought to be addressed by the bill is that REITs do substantial business in 
Hawaii, but do not get taxed because of the deduction allowed for dividends paid, while many 
REIT owners who receive the dividend income are either outside of Hawaii and don’t get taxed 
either because they are outside of Hawaii, or are exempt organizations that normally are not 
taxed on their dividend income.  Normally we like to have our income tax law conform to the 
Internal Revenue Code to make it easier for people and companies to comply with it, but our 
legislature has departed from conformity when there’s a good reason to do so (such as if it is 
costing us too much money).  The issue is whether such a good reason exists here. 

REITs do pay general excise and property taxes on rents received and property owned – as do 
the rest of us who are fortunate enough to have rental income or property to our name. 

Digested 2/6/2018 
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The Hawai Ôi Alliance for Progressive Action (HAPA) is a public non -profit organization under Section 
501(c)(3) of the Internal Revenue Code . HAPA Õs mission is to catalyze community empowerment and 
systemic change towards valuing Ôaina (environment) and people ahead of corporate profit.  

    
 

 

 

 
 
 
 
 

House  Committee on Finance  
 

Hawai!i Alliance for Progressive Action supports HB2702 
 
 
Dear Chair Luke, Vice Chair Cullen, and members of the Committee, 
 
I am writing on behalf of the Hawaii Alliance for Progressive Action in 
strong support of HB2702, It is a critical fix to a problem that has long 
plagued HawaiÔi. It keeps tax dollars generated on HawaiÔi REIT income 
where they belong Ñ  here, in our state, where the income was made. 
 
HAPA is a statewide environmental, social and economic justice 
organization. HAPA engages over 10,000 local residents annually 
through our work. 
 
A Real Estate Investment Trust (REIT) is a corporation that owns 
income-producing real estate, like hotels and shopping malls. REITs 
have been granted a special tax status which exempts them from paying 
corporate income tax on the dividends paid to its shareholders. However, 
as with most forms of income, REIT shareholders pay tax on their 
income from the REIT.  
 
The problem for HawaiÔi is that most shareholders of HawaiÔi REITs donÕt 
live in HawaiÔi, so they are paying their income taxes elsewhere. Income 
generated by HawaiÔi property isnÕt getting taxed here. Instead of going 
to pay for our roads and schools, tax dollars generated by HawaiÔi REITs 
are paying for roads and schools in New York, or wherever else their 
shareholders might live. 
 
HB 2702 fixes this problem simply by withholding tax generated by 
HawaiÔi REITs. Instead of paying tax in New York, the tax on HawaiÔi 
REIT income will be paid in HawaiÔi, where the income was generated. 
REIT shareholders will be credited for taxes paid in HawaiÔi when they 
file their income taxes elsewhere, so they will not be double taxed. 
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Since these tax dollars are coming from real estate it makes sense to use them to fund 
affordable housing. The revenue generated by HB 2702 is intended to fund the initiatives in HB 
2703, which are so critical to helping residents struggling with the highest housing costs in the 
nation. 
 
Thank you for the chance to testify on this important bill. Please pass HB 2702. 
Respectfully, 
 
 
Anne Frederick, Executive Director 
Hawai!i Alliance for Progressive Action (H.A.P.A.) 
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Supporting HB 2702 – Relating to Taxation 
House Committee on Finance 

Scheduled for hearing on Thursday, February 8, 2018, 2:00 PM, in Conference Room 308 
 

 
 
Dear Chair Luke, Vice Chair Cullen, and members of the Committee: 
 
Thank you for the opportunity to testify in STRONG SUPPORT of HB 2702, which would 
require that real estate investment trusts file returns reporting their shareholders' pro rata shares 
of net income and net income attributable to this State, as well as provide for composite returns 
and require withholding for those shareholders who do not agree to file returns or pay tax on 
their pro rata share of net income attributable to this State.  
 
Right now, income on Hawai‘i REIT property is escaping Hawai‘i tax and going elsewhere. 
 
A Real Estate Investment Trust or “REIT,” is a corporation that owns income-producing real 
estate, like hotels and shopping malls. Like a mutual fund for real estate, people can purchase 
shares in a REIT to get a portion of the income it generates. 
 
REIT’s have been granted a special tax status that exempts them from paying corporate income 
tax on the dividends paid to its shareholders. However, as with most forms of income, REIT 
shareholders pay tax on their income from the REIT. REIT shareholders pay both federal and 
state income tax, which helps to pay for things like roads, schools, and affordable housing. 
 
Over 30 REITs operate in Hawai‘i, which collectively own $13 billion worth of real estate. In 
2014, Hawai‘i REITs produced $721 million in dividend income that was exempt from corporate 
income tax. Without the dividends exemptions for REITs, Hawai‘i would have collected an 
additional $35m in revenue that year. The amount of Hawai‘i property that is invested in REITs 
has been rapidly increasing, and the amount of revenue lost to the REIT dividend exemption has 
likely gone up significantly since 2014. 
 
For years, the legislature has considered bills that would eliminate the REIT dividend exemption. 
However, REITs have argued that eliminating the deduction would be a double tax since 
shareholders pay income tax. The problem for Hawai‘i is that most shareholders of Hawai‘i 
REITs don’t live in Hawai‘i, so they are paying their income taxes elsewhere. Income generated 
by Hawai‘i property is getting taxed elsewhere. Income made in Hawai‘i isn’t getting taxed here. 
Instead of Hawai‘i REIT tax dollars going to pay for Hawai‘i roads and schools, tax dollars 
generated by Hawai‘i REITs are paying for roads and schools in New York, or wherever else the 
shareholders might live. 
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HB 2702 fixes this problem simply by withholding tax generated by Hawai‘i REITs. Instead of 
paying tax in New York, the tax on Hawai‘i REIT income will be paid in Hawai‘i where the 
income was generated. This solution eliminates the double-tax concern voiced by REITs 
regarding eliminating the dividend exemption. And REIT shareholders will be credited for taxes 
paid in Hawai‘i when they file their income taxes elsewhere—they will not be subject to a 
double-tax either. 
 
HB 2702 is a critical fix to a problem that has long plagued Hawai‘i. It keeps tax dollars 
generated on Hawai‘i REIT income where they belong—in Hawai‘i, where the income was 
made. 
 
These tax dollars can be used to fulfill Hawai‘i’s most pressing need—affordable housing. The 
revenue generated by HB 2702 is intended to be fund the housing affordability initiatives in HB 
2703, which are so critical to helping residents struggling with the highest housing costs in the 
nation and the lowest wages after accounting for cost of living. 
 
Mahalo for your consideration of this testimony. 
 
 
 
 
 
 
 
 
 
 
 
 
 
  
 
 
 
 
 
 
 
 

The Hawai‘i Appleseed Center for Law and Economic Justice is committed to a more socially 
�M�X�V�W���+�D�Z�D�L�±�L�����Z�K�H�U�H���H�Y�H�U�\�R�Q�H���K�D�V���J�H�Q�X�L�Q�H���R�S�S�R�U�W�X�Q�L�W�L�H�V���W�R���D�F�K�L�H�Y�H���H�F�R�Q�R�P�L�F���V�H�F�X�U�L�W�\���D�Q�G���I�X�O�I�L�O�O��

their potential. We change systems that perpetuate inequality and injustice through policy 
development, advocacy, and coalition building. 
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Comments:  

Dear Chair Luke, Vice Chair Cullen, and members of the Committee, 

  

I urge the committee to pass HB 2702. It is a critical fix to a problem that has long 
�S�O�D�J�X�H�G���+�D�Z�D�L�µ�L�����,�W���N�H�H�S�V���W�D�[���G�R�O�O�D�U�V���J�H�Q�H�U�D�W�H�G���R�Q���+�D�Z�D�L�µ�L���5�(�,�7���L�Q�F�R�P�H���Z�K�H�U�H���W�K�H�\��
belong �²  here, in our state, where the income was made. 

  

�$���5�H�D�O���(�V�W�D�W�H���,�Q�Y�H�V�W�P�H�Q�W���7�U�X�V�W���R�U���³�5�(�,�7���´���L�V���D���F�R�U�S�R�U�D�W�L�R�Q���W�K�D�W���R�Z�Q�V���L�Q�F�R�P�H-producing 
real estate, like hotels and shopping malls. REITs have been granted a special tax 
status which exempts them from paying corporate income tax on the dividends paid to 
its shareholders. However, as with most forms of income, REIT shareholders pay tax on 
their income from the REIT.  

  

�2�Y�H�U���������5�(�,�7�V���R�S�H�U�D�W�H���L�Q���+�D�Z�D�L�µ�L�����Z�K�L�F�K���F�R�O�O�H�F�W�L�Y�H�O�\���R�Z�Q�����������E�L�O�O�L�R�Q���Z�R�U�W�K���R�I���U�H�D�O��
estate. In 2014, Hawa�L�µ�L���5�(�,�7�V���S�U�R�G�X�F�H�G�������������P�L�O�O�L�R�Q���L�Q���G�L�Y�L�G�H�Q�G���L�Q�F�R�P�H���W�K�D�W���Z�D�V��
�H�[�H�P�S�W���I�U�R�P���F�R�U�S�R�U�D�W�H���L�Q�F�R�P�H���W�D�[�����:�L�W�K�R�X�W���W�K�H���G�L�Y�L�G�H�Q�G�V���H�[�H�P�S�W�L�R�Q�V���I�R�U���5�(�,�7�V�����+�D�Z�D�L�µ�L��
would have collected an additional $35 million in revenue that year.  

  

�7�K�H���S�U�R�E�O�H�P���I�R�U���+�D�Z�D�L�µ�L���L�V���W�K�D�W���P�R�V�W���V�K�D�U�H�K�R�O�G�H�U�V���R�I���+�D�Z�D�L�µ�L���5�(�,�7�V���G�R�Q�¶�W���O�L�Y�H���L�Q���+�D�Z�D�L�µ�L����
�V�R���W�K�H�\���D�U�H���S�D�\�L�Q�J���W�K�H�L�U���L�Q�F�R�P�H���W�D�[�H�V���H�O�V�H�Z�K�H�U�H�����,�Q�F�R�P�H���J�H�Q�H�U�D�W�H�G���E�\���+�D�Z�D�L�µ�L���S�U�R�S�H�U�W�\��
�L�V�Q�¶�W���J�H�W�W�L�Q�J���W�D�[�H�G���K�H�U�H�����,�Q�V�W�H�D�G���R�I���J�R�L�Q�J���W�R���S�D�\���I�R�U���R�X�U���U�R�D�G�V���D�Q�G���V�F�K�R�R�O�V�����W�D�[���G�R�O�O�D�U�V��
generated by �+�D�Z�D�L�µ�L���5�(�,�7�V���D�U�H���S�D�\�L�Q�J���I�R�U���U�R�D�G�V���D�Q�G���V�F�K�R�R�O�V���L�Q���1�H�Z���<�R�U�N�����R�U���Z�K�H�U�H�Y�H�U��
else their shareholders might live. 

  

�+�%�������������I�L�[�H�V���W�K�L�V���S�U�R�E�O�H�P���V�L�P�S�O�\���E�\���Z�L�W�K�K�R�O�G�L�Q�J���W�D�[���J�H�Q�H�U�D�W�H�G���E�\���+�D�Z�D�L�µ�L���5�(�,�7�V����
�,�Q�V�W�H�D�G���R�I���S�D�\�L�Q�J���W�D�[���L�Q���1�H�Z���<�R�U�N�����W�K�H���W�D�[���R�Q���+�D�Z�D�L�µ�L���5�(�,�7���L�Q�F�R�P�H will be paid in 



�+�D�Z�D�L�µ�L�����Z�K�H�U�H���W�K�H���L�Q�F�R�P�H���Z�D�V���J�H�Q�H�U�D�W�H�G�����5�(�,�7���V�K�D�U�H�K�R�O�G�H�U�V���Z�L�O�O���E�H���F�U�H�G�L�W�H�G���I�R�U���W�D�[�H�V��
�S�D�L�G���L�Q���+�D�Z�D�L�µ�L���Z�K�H�Q���W�K�H�\���I�L�O�H���W�K�H�L�U���L�Q�F�R�P�H���W�D�[�H�V���H�O�V�H�Z�K�H�U�H�����V�R���W�K�H�\���Z�L�O�O���Q�R�W���E�H���G�R�X�E�O�H��
taxed. 

  

Since these tax dollars are coming from real estate it makes sense to use them to fund 
affordable housing. The revenue generated by HB 2702 is intended to fund the 
initiatives in HB 2703, which are so critical to helping residents struggling with the 
highest housing costs in the nation. 

  

Thank you for the chance to testify on this important bill. Please pass HB 2702. 
Heather Lusk 
Executive Director, Life Foundation/CHOW Project 
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DATE: February 7, 2018 
  

TO: Representative Sylvia Luke 
Chair, Committee on Finance 
Submitted Via Capitol Website 

  
RE: H.B. 2702 – Relating to Taxation  

Hearing Date: Thursday , February  8, 2018 at 2:00 p .m. 
Conference Room: 308  

 
 

Dear Chair Luke and Members of the Committee on Finance: 
 
My name is Rick Tsujimura and I am testifying on behalf of the Hawaii members of 
Nareit. Nareit is the worldwide representative voice for real estate investment 
trusts—REITs—and publicly traded real estate companies with an interest in U.S. 
real estate and capital markets.  These real estate investment trusts, which have 
substantial long-term investments in Hawaii, strongly oppose this measure.  
 
House Bill 2702 proposes an unworkable system. Unlike an S corporation, a publicly 
traded REIT is not limited to 100 shareholders who can be easily identified.  In 
fact, many such REITs have millions of shares outstanding, with approximately 99 
percent held in “street name” by a central securities depository on behalf of 
the ultimate owners.  
 
It is and would be impossible for a given REIT to provide the name, address and 
federal identifying information required under House Bill 2702 with respect to all 
of these shares.  And the way in which capital markets operate, with thousands of 
shareholders entering and leaving the market in a single day or an hour, further 
compounds an already impossible challenge.  
 
There are also likely federal constitutional issues, with regard to jurisdiction and tax 
credits in shareholder residence states that could take years to sort out.  In 
particular, a shareholder in a publicly traded REIT (just like a shareholder in any 
other publicly traded company) generally has no involvement with the business of 
the REIT, which may take place in any number of states and/or countries. Imposing 
state income tax on the passive investor merely because the underlying REIT 
invests in a particular state raises U.S. constitutional questions whether, among 
other things, the “purposefulness” of the shareholder’s contact with the State is 
sufficient to satisfy constitutional requirements.  Sorting out potential constitutional 
challenges could take time and be burdensome on the state. 
 
Just as a small example, a local investment firm, founded in the late 70s originally to 
manage the pension funds of a small local institution holds millions of dollars in REIT 
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a limited liability law partnership 

stocks, none of which own projects in Hawaii, and REIT shares in mutual funds 
sponsored by Vanguard and Schwab, which may or may not have an interest in 
Hawaii projects.  The chilling effect of this measure would cause such local investors 
to avoid investment in REITs with Hawaii interests if all of their dividends were 
withheld pending an investigation into how much of those dividends were in fact 
derived from Hawaii REIT projects. 
 
This chilling effect will not only impact REITs but also other outside investment. 
 
There are many incorrect assumptions and false claims surrounding REITs premised 
upon the recent federal tax reform act.  The most recent is the assertion that REITs 
should pay more in taxes because they received big deductions in the recently 
enacted tax reform legislation.  In fact, the new law made no specific changes to the 
REIT rules.  As in the past, all REIT profit, whether in Hawaii or elsewhere, must be 
distributed to shareholders to be taxed as shareholder dividend income by the IRS 
and states like Hawaii that have state income taxes.  Conflating the corporate tax 
changes applicable to non-REITs with REIT operations to somehow suggest that 
REITs benefitted inappropriately is fundamentally false and misleading. 
 
On a personal level, Hawaii residents have benefitted from REIT investment, which 
made possible dining at the Cheesecake Factory at Ka Makana Ali’i or taking their 
family to Wet'n'Wild or going shopping at Pearl Ridge.  More eating choices and 
better Waikiki parking opportunities with the re-development of the International 
Marketplace, not to mention the financial benefits to the Queens Health System, 
which is the landowner. 
 
Hawaii’s significant economic growth over the past several years and into the future 
is a direct result of REIT investment.  The popular new addition to Ala Moana Center 
was made possible by REIT funding.  That project alone brought in more than $146 
million in state revenue in 2016.  Since completion, the additional retail sales 
produced some $33 million in GET revenue for the state, along with 3,000 new jobs.  
 
These jobs and tax revenue would not be here without REIT funding.  REIT 
investment occurred during the recession we recently experienced.  While regular 
investors shied away from re-development, REITs continued to build and improve 
their properties, providing a boost to our local economy through needed construction 
jobs and later retail jobs for the completed projects. 
 
Real estate projects funded by REITs are creating affordable rental housing, 
including Moanalua Hillside Apartments in Aiea and the new student housing at UH 
Manoa.  REITs also provide office space for small businesses that employ 
thousands of local residents.  Medical facilities made possible by REITs, like Hale 
Pawa‘a, also ensure Hawaii physicians can deliver the highest quality care in state-
of-the-art facilities. 
 
While REITs in Hawaii have been good for the local economy, they have also 
supported a wide variety of non-profit organizations providing much-needed services 
throughout the state.  For example, the REIT that financed Ka Makana Ali’i 
committed $1 million dollars to support social services and community programs that 
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improve the quality of life for local residents.  REITs also are an essential component 
of pension investments of Hawaiian Airlines, the Queen’s Health Systems, the 
Clarence T.C. Ching Foundation and the Hawaii Community Foundation, as well as 
the investment portfolios managed by Hawaii’s two largest banks, First Hawaiian and 
Bank of Hawaii. 
 
REITs are long-term neighbors in this community.  By law they cannot engage in 
flipping properties.  The conflation of REITs with the activities in Kakaako suggests 
that the nature of REITs is not fully understood.  REITs hold their investments for a 
very long time.  Ala Moana has been held by GGP for a very long time.  Taubman’s 
interest in the International Marketplace will be for a long time.  Douglas Emmett 
holds office buildings downtown for a long time.  These entities are not making a 
quick profit and leaving town; they are making real investments back into our 
community and improving our retail, office, hotel, affordable rentals, and medical 
facilities.   
 
Considering the many problems with the provisions of this measure and the 
likelihood for real economic harm that could result, if it were to pass, the Hawaii 
members of Nareit respectfully ask that you hold this bill.  
 
Thank you for the opportunity to testify on this measure. 
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Chair Luke and Members of the House Committee on Finance:   

I am Paul Oshiro, testifying on behalf of Alexander & Baldwin (A&B) on HB 2702�����³�$��

BILL FOR AN ACT RELATING TO TAXATION���´�����:�H���U�H�V�S�H�F�W�I�X�O�O�\���R�S�S�R�V�H���W�K�L�V���E�L�O�O���� 

While A&B has always been a Hawaii-based company, in 2012, A&B made a 

strategic decision to migrate its mainland investments back to Hawaii.  Since then, A&B has 

sold most of its mainland properties and has reinvested the proceeds in Hawaii properties, 

including the acquisition of the Kailua Town commercial center, Pearl Highlands Center 

���6�D�P�¶�V���&�O�X�E�������0�D�Q�R�D��Marketplace, and Waianae Mall.  To better support our Hawaii-

focused strategy and increase our ability to invest in Hawaii, in an increasingly competitive 

environment, A&B made the decision to convert to a real estate investment trust (REIT) in 

2017.  A REIT structure enables A&B to attract new investors to its stock, giving us capital 

to invest in our Hawaii-focused strategy, and puts us in a better position to compete with 

large, out-of-state investors, with greater sources of capital, for the acquisition of Hawaii 

properties, thus keeping them in locally-operated hands.  Furthermore, REITs are 

structured to be long-�W�H�U�P���K�R�O�G�H�U�V���R�I���U�H�D�O���H�V�W�D�W�H�����W�K�X�V���F�R�P�S�O�L�P�H�Q�W�D�U�\���W�R���$�	�%�¶�V���J�R�D�O���R�I���E�H�L�Q�J��

Partners for Hawaii, with a long-term presence in our communities.    



In addition, the REIT structure does allow us to continue with our non-REIT 

businesses such as our diversified agricultural operations in Central Maui, our Grace 

Pacific operations, and other development activities, by placing these entities in a separate 

TRS, or taxable REIT subsidiary. 

Real estate investment trusts were established by Congress in 1960 to expand 

access to real estate investments for all investors.  REITs generally own, operate, or 

finance income-producing commercial real estate such as shopping malls, hotels, self-

storage facilities, theme parks, and apartment, office, and industrial buildings.  Unlike other 

corporations, REITs must meet several restrictive regulatory requirements which includes a 

requirement under Federal Law to distribute at least 90% of its taxable income to its 

shareholders as dividends.  At present, all states except for one (New Hampshire) allow 

REITs to pass through the dividends to its shareholders, without the imposition of a 

corporate tax, with the tax on these dividends paid by the individual shareholders in their 

home state of residence.     

The purpose of this bill is to impose a Hawaii tax on non-Hawaii resident 

shareholders for dividends received from REITs with properties in Hawaii.  At present, REIT 

shareholders are required to pay tax in their home state on all dividend income received 

from REITs, irrespective of where the REIT properties are located.  If this bill is passed, 

Hawaii will become the only state in the nation to impose a tax on non-residents who derive 

dividend income from property in its state.   

A&B has significant concerns with this bill.  First, it will be extremely difficult to fully 

implement.  The majority of shares in REITs are presently held in �µ�V�W�U�H�H�W���Q�D�P�H�¶ by 

stockbrokers, and the U.S. Securities and Exchange Commission does not require 



stockbrokers to disclose the names and addresses of shareholders of stock held in street 

name.  Thus, REITs will not be able to ascertain the identities and addresses of all of the 

individual non-resident shareholders who hold their stock, in order to comply with the 

administrative requirements of this bill.  In addition, with shares of REIT stock freely traded 

on stock exchanges with many REITs having thousands of shareholders, recordkeeping on 

who owned how many shares of REIT stock on specific dates for varying durations of time 

and allocating Hawaii taxable income to the amount of dividend earned off of Hawaii 

properties by each individual investor is envisioned to be a significant administrative 

challenge.   

This bill will likely also deter individuals from acquiring and owning shares of REITs 

with Hawaii holdings because of the administrative burden imposed on the individual 

shareholder as well.  It is our understanding that this bill is premised on the assumption that 

states in which the non-resident taxpayer resides will grant tax credits to the shareholder 

for the amount of tax that is paid to the State of Hawaii, thus avoiding double taxation for 

the shareholder.  However, it is not assured that states will indeed provide this tax credit to 

their resident taxpayers.  Should states not provide a corresponding tax credit for Hawaii 

taxes paid by their resident taxpayers, this will result in a double taxation on dividend 

income.  In addition, individuals who are exempt from income tax such as pension funds, 

labor unions, and 401ks, as well as residents who reside in states that do not impose an 

income tax, may face significant challenges trying to recover taxes withheld by Hawaii.   

In light of the above, we believe that this bill may discourage both REITs from 

investing in Hawaii and individual investors/entities from investing in Hawaii REITs.  For 

REITs, these new administrative requirements may compel them to either relocate their 



investments elsewhere or to lessen their business activity in Hawaii.  When combined with 

the direct reduction in general excise and income taxes from diminished REIT related 

construction, fewer jobs, lower earnings, and the reduction in business and individual 

incomes because of indirect and induced impacts of lower REIT related activity, the State 

of Hawaii may realize a significant negative impact to its overall economy.   

This bill will also have a disproportionately negative impact on a Hawaii-focused 

REIT such as A&B, who intends to have all of its properties situated in Hawaii.  If Hawaii 

becomes the first state in the nation to impose a tax on non-resident REIT shareholders, 

there is no company in the state that would have a quicker evaporation of investor interest 

and investments than A&B.  This bill will likely hurt those REITs that invest the most in 

Hawaii, and give a competitive edge to out-of-state entities with only a few holdings in 

Hawaii and the majority of their investment elsewhere.  A&B will be at a significant 

disadvantage in attracting additional investors to support our continued investment in 

Hawaii.     

Based on the aforementioned, we respectfully request that this bill be held in 

Committee.  Thank you for the opportunity to testify.         
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