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THE HONORABLE KARL RHOADS, CHAIR
HOUSE COMMITTEE ON JUDICIARY
Twenty-Seventh State Legislature
Regular Session of 2013
State of Hawai'i

March 14, 2013

RE: S.B. 194, S.D. 1; RELATING TO CRIMINAL PROCEDURE.

Chair Rhoads, Vice-Chair Har and members of the House Committee on Judiciary, the
Department of the Prosecuting Attorney of the City and County of Honolulu submits the
following comments and suggestions regarding S.B. 194, S.D. 1.

Page 3 of this bill, lines 8 - 12, would create a similar prohibition against deferred
acceptance of a guilty plea ("DAG") for petty misdemeanors, as currently exists for full
misdemeanors. That is, DAG would not be permitted for a petty misdemeanor offense, if the
defendant was already on DAG for a prior criminal charge, at the time of committing the current
offense. While the Departent appreciates the Committee's willingness to consider revisions to
Section 853-4, Hawaii Revised Statutes ("HRS"), we strongly believe that allowing anyone to
use multiple DAG's—for any level of criminal offense—goes against the purpose of allowing a

DAG in the first place.

Already, many people's understanding of a DAG is that it can only be used once (in a
lifetime), as the general purpose is to provide a 'second chance,' such that a defendant has the
opportunity to show the court that this offense should not become part of their permanent record,
because they have learned their lesson and will no longer "engage in a criminal course of
conduct." HRS §853-1(a)(1). Thus, if someone was previously granted a DAG, but later
commits another crime, then their actions have belied their prior assurances to the court that they
will no longer engage in a criminal course of conduct.

Nevertheless, the current language of HRS §853-4(a)(12), and the proposed language of
HRS §853-4(a)(13), essentially permit an unlimited number of DAG's for misdemeanor and
petty misdemeanor offenses, over the course of one's lifetime. Rather than adding the proposed



subsection (a)(13), the Department suggests the Committee delete HRS §853-4(a)(12), and
amend HRS §853-4(a)(11), to state:

(11) The defendant has been charged with a felony, misdemeanor, or petty
misdemeanor offense and has been previously granted deferred acceptance
of guilty plea status for a prior offense, regardless of whether the period of
deferral has already expired;

Not only would this amendment be consistent with the policy interests behind permitting
DAG's, but also consistent with many people's current understanding of DAG's. Thank you for
the opportunity to provide comments and suggestions on S.B. 194, S.D. 1.
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Testimony of the Office of the Public Defender

State of Hawaii
to the House Committee on Judiciary

March 14, 2013

S.B. NO. 194, S.D. 1: RELATING TO CRIMINAL PROCEDURE.
Representative Rhoads and Members of the Committee:

S.B. 194, S.D. 1 would expand the list of offenses for which a deferred plea would not be
possible. We are concerned with the proposed exclusion of first time offenders who
solicit prostitutes, convicted under HRS Sections 712-1200 (1) (b) and 712-1207(1)(b).

It is regrettable that there are still persons who offer sexual relations for a fee and persons
who offer to pay a fee for sex. But this does still happen in our society and this activity is
even given a veneer of acceptability in modern culture through films such as “Pretty
Woman”, for example.

We don’t believe that a first-time offender should be denied the possibility of a deferred
plea. Unlike many other states, Hawaii generally does not allow for expungement of a
criminal conviction. In light of that, the possibility of a deferral becomes even more
significant. We believe that the court should have discretion to decide those cases where
a deferral would be appropriate.

We propose amending this bill by adding the words “a second conviction for” to
subsections (W) and (X). Without that change, we cannot support this legislation.

Thank you for the opportunity to comment on this bill.
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