t

'

BU

Collection Law Section
Reply I0.‘

Chair:
Steven Guttman

STEVEN GUTTMAN, CHAIR
Z20 SOUTH KING STREET SUITE 1900

HONOLULU, HAWAII 96813
TELEPHONE: (808) 536-1900

Vice Chair:

FQXI (B08) 51$-1111

William J. Plum

E-MAIL: squttrnanﬁkdubrrucorn

Secretary:
Thomas J. Wong
Treasurer:
Arlette S. Harada
Directors:
Lynn Araki-Regan
Marvin SC. Dang
David C. Farmer
Christopher Shea Goodwin
Steven Guttman
Arlette S. Harada
James Hochberg
Elizabeth A. Kane
William J. Plum
David B. Rosen
Andrew Salenger
Mark T. Shldov
Yuriko J. Sugimura
Thomas J. Wong

April 4, 2013

Representative Sylvia Luke
Chair, House Committee on Finance
Hawaii State Capitol
Honolulu, Hawaii
RE:

SB 1265 - RELATING TO CONTRACTS
TESTIMONY IN SUPPORT OF SB 1265

Dear Representative Luke and Committee Members:
The Collection Law Section ("CLS") of the Hawaii State Bar
Association ("HSBA") requests that you support SB 1265 relating to the
attorney's fees allowed in the assistance of the recovery of unclaimed
property under Hawaii Revised Statutes (HRS) Chapter 523A.‘

Chapter 523A deals with property that has escheated to the State

Department of Finance (the Dept.). Typically, this includes such

property as bank accounts, insurance proceeds, proceeds from a
decedent's estate, and the like. The reason for the proposed change is
to deal with a limitation enacted last year under Act 229 capping fees
for anyone who assists another in recovering unclaimed funds from the
Dept. to10% of the amount recovered.

While there may be reasons for applying a 10% cap to nonattorneys who provide services in this area, applying a 10% cap to
attorneys severely limits the public‘s ability to engage an attorney to
assist them to recover property they believe is theirs. For example. the
vast majority of the accounts held by the Dept. are below $5,000. To
obtain property held, a claimant must meet the Dept.'s criteria for
release of the property. If any difficulty or complexity is encountered in
the claims process, including competing claims for the same property or
bringing an action for review of the Dept.'s decision in Circuit Court,
even the most simple involvement of an attomey is quickly going to go
above the 10% limit in all but the very largest of cases. In the end.
retaining an attorney by the hour, or on a contingency basis (if the

‘ This testimony represents the views of the Collection Law Section only and does not necessarily reflectthe views of
the Hawaii State Bar Association as a whole.
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claimant does not have the funds to pay up front or if the claimant does
not want to take the risk involved ifno recovery is obtained), is not
going to be possible for the majority of the public.
Furthermore, there is evidence to suggest that placing a 10%
cap in Act 229 on every person or company potentially available to help
a claimant obtain a recovery may have been an oversight. For

instance, HRS §523A-25(a) bars the retention of potential service
providers within the ﬁrst 24 months after the Dept. receives an account,
yet the same subsection provides an exemption that allows claimants to
retain attorneys during this period. In other words, the law, as currently
written. recognized that attomeys offer a different set of services and
that some people may want, or need, to hire an attorney to assist them
with their claim. Those who fall into that class of individuals include the

elderly. the less sophisticated, personal representatives of estates,
receivers, former Hawaii residents now residing on the mainland or
abroad, foreign nationals, or people who, for whatever reason, would
simply prefer to have an attorney handle the claims process tor them.

Enacting the proposed legislation would allow members of the
public more options and greater ability to recover funds than is possible
with the current restrictions. lfthe idea of the Unclaimed Property
Program is to get the funds or other property to the person entitled
to receive those funds or property, then introduction and
enactment of this proposed legislation will move the law one step
closer to achieving that goal.
Thank you.

Respectfully,
Bill Plum \S\
Bill Plum

Vice Chair

The Collection Law Section
of the Hawaii State Bar
Association
cc:

HSBA

Steven Guttman
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