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103D-501 PUBLIC FROPERTY, CONTRACTING

invitation for bids or request for proposals when the contract ix awarded under
section 1030-302 or 103D-303, (L Sp 1993, ¢ &, pt of 52}

PART Vi, COST PRINCIPLES

[6163D-603] Cost principles rades required. The policy office shall adopt
rules serting forth cost principles which shall be used to derermine the allowability of
imcasred cosis for the purpose of reabursing costs nader contract provisions which
provide for the resmbursement of costs, provided that if 2 wrinen determination is
approved ot a level above the procurement officer, such cost principles may be
modified by contract. [L Sp 1993, ¢ &, pt of §2]

PARY Vii. LEGAL AND CONTRACTUAL REMEDIES

[8183D-701] Antherity to resclve protested solicitations and awards. {(a)
Any acrual o prospective bidder, offeror, or contracror who is aggrieved in connec-
tion with the sofivitation ¢r award of a contract may protest to the chief
ofﬁceronhch:adufapvmhmngagency The protest shall be submiticd in writing

ﬁvewmhngdaysafm:heaggnewdmkmwsmsbm&dhawmnf
the facts giving rise thereto.

(b} The chief procuremens officer, the head of a purchasing agency, or a
designee of vither officer, prior to the commencement of an 42608 it COUST contern-
ing the controversy, may senile and resolve @ protest of an aggricved bidder, offeror,
or contractor, actual or prospective, concerning the solicitation or award of a
contragt. This suthority shall be exercised in accondance with rules adopted by the

icy office.

{e) If the protest is not resolved by mumal agreement, the chief procorement
afficer, 1he head of a parchasing agency, or designee of either officer shall promptly
issuc a decision in writing. The decision shall:

(5) State the reasons for the action taken; and

{2) Inform the protesior of the protestor’s right to review as provided in this

part,

{d) A copy of the decision under subsection (¢} shall be mailed or stherwise
furnished irumediately 1o the protestor and any other party intérvening.

{e) A decision under subsection () shall be final and conclusive, unless
fraudulent, or any person adversely affected by the decision commences an admtinis-
trative proceeding soder section 1030-709.

{f) Inthe event of a draely protesy upder subsection (a), 8o further action shall
be wken on the solicitation or the gward of the contract vl the chiel procurcment
officer, after consultation with the head of the using agency, or the head of the
purchasing agency, makes a written determination that the award of the conwract
withow delay is necessary 1o protect subsianual imerests of the State.

(®) n addition 1o any other relief, whea a prowest is sustained and the
protesiing baddet or offeror should have betn awarded the contract under the
solicitation but is not, then the protesting bidder or offercr shali be entitded 1o the
reasonable costs incurred in connection with the solicitation, inchuding bid prepara-
tion costs other than aworney's fees. {L Sp 1993, ¢ B, pt of §2]

[4103D-702} Autharity 1o debar or suspend. (a) After reasonable notice to
the person involved and ressonable opportunity for that person 1o be heard, the chief
procurement officer or the head of a purchasing agency, afisr consultation with the
using agency and the department of the sitomey general, may debar # person for
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§3~126-63
§3-126=64
§3-126-65
§3I~126=66
§3-126~67
§3~126-68
§3-126~69
§3=126-70
§3-126+7%
§3~126~72

§3-126~73
§1~-126~74¢

§§3-126-75 tO0 3-126-77

Subchapter €

§3-126~78

§§3-126-79 to 1I~126~85

Subchapter ?
§§3-126~86 to 3-126-9%

§3~126-1 Datinitions, (a).
subchapter:

From-ADMIN D1vi
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§3=126~1

Disclosure

Prehesring conferanca

Testinony

Record

Dispissnl ot reguests for hearings

Hearings

Procedure at hearing

Motion to dismiss

Taking of further ¢vidaa¢¢

Proposed findings of fact and
conclusions of law

Hearings officer’s decision

Service of hearings officer’s decision

{(Resarvad)

Judicial Reviaw

Judicial review of contested canss
(Reaarved)

Judicial aetion
{(Resarvad)

SUBCHAPTER 1

AUTHORITY TO RESOLVE PROTESTED

SOLICITATIONS AND AWARDS

As used in this

"Head ©of a purchasing agency” means the departmant
head of any agency delegated the suthority to enter
into and sdsinistar contracts.

*Intarested party” means an sctusl or prospective
hidder, offeror, or contractor that may be aggrieved by
the soiicitation or award of a contract, or by the

protast.

"Protestor® means any actual or prospactive
nidder, offeror, or contractor wvho is aggrieved in
connection with the sollicitation or the avard of a

contract and who filas a protest.
"Using sgency” nsans the affectsd agency

that has

usad ths goods, servicas, or construction supplisd by

18%9

126~3

10039

F-438

8

?



M%%:RS 08:45 From-ADMIK OIV%H 8085861372 © T-477 PO4/08 ‘5-435

§3-~126-1

ene contractor. [Eff DEC 13 1995 ] (Auth: HRS
§§103D=202, 103D~701) (Imp: BHRS §103D~701)

§3~126-2 Qomplaint to procursment gfficex.
Complainants should sesak resolution of their complaints
initially with the procurement officer or the cffice
that issued the solicltation. Such complaints shall be
made in writing., (E££ ODEC 15 ¢ ] (Auth: HRS
§§103p~202, 103D=701) {(Imp: §103D~-701)

§3-126-3 Filing of arotest, (a) Protests shall
be made in writing te the chief procurezent officsy or
the head of a purchasing agsncy, and shall be filed in
duplicate within five working days after the protestor
knows or should bave known of the facts leading to the
filing of a protest. A protast is considered filed
when receivad by the chief procurenent officer or the
head of a purchasing agancy. Protests filed after the
five~day pericd shall not be considered.

{b) Protestors may fila a protest on any phase of
solicitation or awvard including, but not limited to,
specifications praparation, bid solicitation, award, or
disclosure of information marked confidential in the
bid or offer.

(¢} To expedite handling of protests, tha
sanvalope should ba labaled "Protest® and either sarved
personally or sent by registared or certified mail,
rsturn receipt requested, to the chief procurement
officer or head of a purshasing agency. The written
protest shall include as a mi the following:

{1} 7Ths name and addrass of the proteataer;

(2) Appraopriats identification of the
procursnent, and, if a contract has bean
awarded, the contract nunbher;

{3) A statsment of reasons £0r the protast; and

{4) Supporting exhibits, svidents, or docutents
to substantiata any claims unliass not
available within the £iling time in which
case the expactsd availability dats shall bs
indicated.

{(d) The notica of protest shall bs desxzed
compunicated and filed within forty-sight hours from
the time of mailing, if mailed as provided in this
paragraph, or communicated and filed vhen receivad
personally by the chisf procursnent officar or the head

of the purchasing agency.

1264 1879
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(¢} Thae chiaf procurement officer or the head of
a purchasing agency shall submit & copy of the protest
to the respective attorney geaneral or corporation
counssl within three wozxingcdays of reaceipt of the
written protaest. [Eff DEC 15 195 1 (Auth: HRS
§8103D~202, 103D=701} (Imp: HRS §103D-701)

§3-126-4 Reguest for information. Any additional
inforpation requested by any of the parties should be
submitted within the tins pariods establishad by tha
requesting source in ordar to sxpedits conaideration of
the protest. Failure of any party to comply

expaditicusly with a request for information by the o

chief procutrament officer or the head of a purchasing
agency may result in resclution of the protest without
consideration of any information which is not filed
within tha astablished tize pariocd.

(gge DEC 15 1995 1 (Auth: HRS $§103D~202, 103D-701)

(Imp: HRS §103D-701)

§3-126~5 Stay ol procurasents. during protest.
When a protest has resn filed within five working days
pursuant te section 3-126-3 and befora an award has
bean made, the chisf procurement officar or the head of
a purchasing agency shall maka no award of the contract
until the protast has been ssttlied, unless the chierf
procurenant officer makas a written determination,
after consulting with the head of the using agency or
the head of the purchasing agency, that the award of
the contract without dalay is nacessary to protect
substantial intarssts of the State.
(egr DEC 15 1999 ] (Auth: HRS §5103D-203, 103D=701)
{Inp: HRS $103D-701)

§3-126~6 Making inforpation on protests
avyailable, The chief procuresent cfficer or the haad
of a3 purchasing agency shall, upon written regquest,
vake available to any interssted party inforastion
submitted that bears on tha substancs of the protest
sxcept vhere information is propristary, confidantial,
or ctherwise perwitted or reguirsd to be withhald by
law or rules. Perscns vho wish to kesep such
intormation tnhittoglbyiﬁnlmigdmtiﬂm:hwlgiw
re t spacitically identify such prastion
wig;: domby nts subaitted, and indicating on ths front

1879
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§3+«126=6

page of sach document that it contains such
information. (Efr QFC 15 1995 ] (Auth:  HRS §8103D~
202, 1030~701) (Imp: HRS §103D-701)

§3-126-7 Desclaion by the chief procurement
i (a) A
decision on a protest shall be mades by the chief
procursnzent officer or the haad of a purchasing agency
as expsditiously as possible aftsr receiving all
relevant, resguested information. If a protest is

sustained, the availabls remedies include, Dut are not- e

lipited to, thosa set forth in subsection (b) and
subchapter 4. :

(b) In addition to any other reslief, the chief
precuramant officer or the haad of a purchasing agency
shall award the protesting bidder or offercr thes
reascnable costs incurred in connection with the
solicitation, including bid preparation costas othar
than attorneys’ fees, when a protest is sustained and
the protasting bidder or offeror should hava bean but
was not ““E?‘ﬁe§h‘ contract under the solicitation.
(pee QEC 1 1 (Auth: HRS §§103D-202, 103D=-701)
(Imp: HRS §1030~701)

§3-126-8 Raguesat for raconsideration. (a)
Reconsideraticon of a decision of the chief procuramant
officer or tha head of & purchasing agency nay be )
regqussted by the protastor, appellant, any intsreated
party who submitted commants during consideration of
the protast, or any agancy involved in the protest.
The request for reconsidaration shall contain a
detalled statenent of tha factual and legal grounds
upon which reversal or modifications is deaned
warranted, specitying any errors of lavw made oy
information not previocusly considersd.

. {b) Regquests for raconsiderstion of a decision of
the chisf procursasnt officer or ths head of a
purchasing agancy shall be filed not later than ten
working days aftar rascsipt of such decision.

(€¢) A requast for reconsideration shall bs acted
upon as axpeditiously as possibla. The chief
procurasent officer or the head of a purchasing agancy
may uphold the previcus decision or rsopan the case as
such officay deams appropriate.

: (4) Tha decision under subsection (¢) shall be
final and the protesting bidder or offarcor shall be

1879
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§2~126~12

informed: :
{1) Wh:m-r the protest is denied or sustained;
an .
{2) 1If the protest is denied, the protsstor’s
right te an adwinistrative procesding
pursuant to subchapter 3.

{e) The protasting bidder or offeror shall inform
the State within five working days after tha final
decision if an administrative appeal will be filed. An
appeal shall be filed within seven calendar days of the
determinations under section 3-122~110, this section,
or sactions 3-126-12 and 3-126-16,

[ELE EC 15 1995 ] (Auth: HRS §§1030-202, 103D-701)
(Imp: $1030~701)

§53~1286+9 to 3-126-10 (Ressrved) .

SUBCHAPTER 2
AUTHORITY TO DEBAR OR SUSPEND

§3-126-11 Application, This subchapter applies
to the debaruzent or suspansion of persons from
consideration for award of contracts iaposed by the
chisf procurament officer or the head of a purchasing
agency. [Bff DEC 15 1995 ] (auth: HRS $5103D-202,
1030~702) (Imp: HRS ¥103D-702)

§3-126-12 Suspesnsion. (a) After consultation
with tha affected using agancy, ths respective attorney
genaral or corperation counsal, and, wvhars practicable,
the contractor oFr prospective contrsctor vhe is to be
suspsndad, and upon written dstermination by the chietf
procuranent officer or the head of a purchasing agancy
that probables causs exists for debarssnt as sst forth
in section 103D-702, HRS, a contractor ox prospactiva
contractor shall be suspanded.

(b} A notice of suspansion, including a copy of
such determination, shall. bs sent to tha suspended
cantractor ar prospective contractor. Such notice
shall stats that:

(1} ‘The suspansion is for the period it takes to

completa an investigation into possible
debaraent including any appeals of a

1879
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§3-126~12

debarment decision but not for a period in
excess of ninety days;

{2) B8ids or proposals will not be solicited from
the suspended parson, and i{f they ars
recaived, they will not be considered during
the pericd of suspension: and

(3) If a hearing has not basn hald, the suspandad
person may raguest a hearing in accordance

T with section 3-126-«14.

(¢} The notica of suspension shall signal the
start of the investigation for debarmant. .

(d) A contractor or prospective contracter i — e
suspended upon issuance of the notice of suspsnsion.
The suspension will remain in effect during any
appeals. The suspension may ba anded by tha cfficer
vhe issued the notice ¢©f suspsnsion, an administrative
hearings officer, or by a court, but otherwvise shall
only ba snded when the suspension has been in effect
for thres monthas or a debarmant decision takes affect.
(ege  DEC 1 5 ¢ ] (Auth: HRS §§103D=202, 103D=702,
103D~-709) {(Imp: HRS §§103D-702, 103D-70%9, 103D=710)

§3-126-13 HNgtice of debarpent action. (a)
written notice of the proposed debarmant action ghall
ba sant by cartified mail, return racelpt resquested, to
the contractor or prospsctiva contractor. This notice
shall:

{1) ~ State that debarment is baing considered:

(2} Sat forth the reasons for the action;

{3) State that if the contractor or prospsctive
contractor s¢ regquests, a hearing will be
held, provided such request is recaived by
the chief procuresent cfficer or the head of
a purchasing agency within ten calendayr days
after tha ceontractor or prospective
contractor rscaives notics of the proposad
action; and

(4) Stata that the contractor or prospactive
contractor may ba rsprasanted by counsel.

(b} 'Tha notica shall be seant to tha resspactive
attorney gansral aor corporation counsel and the
affected using agency. Tha atffected using agency is
that agancy that has used the goods, sarvices, or
construction supplied by the contractor. If mors than
one affected using sgency is involved, the chief
procurement officer or the head of & purchasing agancy
pay designate one or more reprasentatives to be

1879 ,
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