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CONFIDENTIAL

Mr. Dennis lhara

Deputy Registrar

Department of Land and Natural Resources
Bureau of Convevances

P.O. Box 2867

Honolulu, Hawaii 96803

Dear Mr. thara:

This letter is in response to your recent inquiry to our office regarding gifts
recently given 1o the employees of the Bureau of Conveyances {"Bureau”). These
gifts are from Individuals or entities that do business with the Buresu, who are thus
subject to the discretion of Bureau employees,

Based on our review of the facts of this situation, along with the fact that
we have been involved in advising vour offics with regard to gifts over the last ten
years or so, we have concluded that the acceptance (or solicitation) of gifts by
Bureau employees from persons, businesses, or others who are subject to
discretionary action by the Bureau, is prohibited under the State Ethics Code,
Chapter 84, Hawaii Revised Statutes.

Please note that Article XIV of the Constitution of the State of Hawail
provides that: “The peop!e of Hawai’ heheve that pub!ic nfﬁcefs and employees
must exhibit the highes : _ «+." (Emphasis added.) To
achieve this end, Amcte XlV astabiishsd the Hawaii stata Ethics Commission, and
mandated that the Legislature “adopt a code of ethics” for state officials and
employees,

Pursuant to Article XIV of the Constitution of the State of Hawaii,
Chapter 84, Hawaii Revised Statutes ("HRS”), which sets forth a code of sthical
conduct for state officials and state employees {the “State Ethics Code"), was duly
enacted into law. The State Ethics Commission has been in existence since
January 1, 1968.

Please note that HRS section 84-1 of the State Ethics Code mandates that
the State Ethics Code shall be “iiberally construed” 1o promote higﬁ standards of
ethical conduct in state government. In accordance with this section of the State
Ethics Code, the Hawail State Ethics Commission {*State Ethics Commission™) is
charged with the duty to Jiberally construe the State Ethics Code when applying the
various provisions of the State Ethics Code. 4 V
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sion thus is charged with the duty to interpret the State
Ethics Gede, and to apply “liberal construction” when appropriate.

Please note that in keeping with the mandate of Article XIV of the
Constitution of the State of Hawail, the State Ethics Code aantams prowsiorm
pertaining to gifts and provisions pertaining 1o the m isuse ]
state employee of his or her “official position.” These prov!s!ons wm be dlscussed
below.

HRS section 84-11, entitied

is the primary iaw that probibits state
in certain circumestances.
gty, as foliows:

officials and employees from
This provision of the State

L4

No legislator or employee shall solicit, accept,

or receive, directly or indirectly, any gift, whather in the form of

monsey, service, loan, travel, entertainment, hospitality, thing, or
promise, or in any other form, under circumstances in which it can
i that the gift is intended to influence the
legislator or employee in the performance of the legislator's or
employee's official duties or is intended as a reward for any official
action on the legisiator's or employee's part, {Emphasis added.]

slate

important to note_that

In determining whether HRS section 84-11 prohibits any particuiar gift, the
State Ethics Commission reviews , including the vs

That a state official or employee contends that a gift will not actually influence h
or her is not a factor Iin determining the legality of soliciting, or accepting a gift
under HRS section 84-11. As stated above, HRAS sectio
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Section 84-11 is based on the appearance of influence or reward, not the
v of such. Prohibiting an “appearance of impropriety” with respect to gifts
avoids public suspicion, and thus furthers public confidence in State government,

Because of the important functions of the Bureau with regard to those
subject 10 the Bureau's official actions, Bureau employees are particularly
susceptible to the appearsnce of impropriety with regard to gifts, The Bureau of
Conveyances takes significant state action. Members of the public who do
business with the Bureau can be significantly affected by its actions. There can be
maijor legal ramifications based on the Bureau'’s actions. Thus, with respect to
gifts, serious concerns arise when Bureau employees accept gifts.

While it has been the Stata Ethics Commission’s general poliw that

g om per ns or entities who do business with the Bureau

as simply “tokens of aloha.” Given the nature of services the Bureau provides and

the nature of the refationship between the Bureau and those subject to its action, a

reasconable inference can be made that a gift given 1o the Bureau, raises &
*reasonabie” inference that the gift is given to gnﬁueng ur ;gﬂgm ofﬁeial actlan.

In fact our ofﬁce has baen tﬁld that jge-providing gifts-ofterrask-#

sonsideration. in. having. thair wo . Under such sircumstances, serlous
ethica! concems are raised

~ Over the past decade or so, our office has been dealing with complaints and
inquiries about gifts being received or solicited by Bureau employees from persons
or corporations that do business with the Bureau.

Under both a (1) “liberal construction” and {2} straightforward interpretation
of the Qifts Law, HRS section 84'11 we canclud given the tot&iity of the
cir{;ummmgs ln th;s s:tuat;nn‘ at-al-giftsof
vaiue or finimal-vaiue (such as logo pens etc. l given 1o tha Bureau or Bureau
emplavaes by persons who do business with the Buresu, raise, at a minimum, a

"reasonable inference” that the gtfts are given to influence or reward Bureau
employees with respect 10 the senm:as the Bureau provides to the pubhc.
ﬂ'ierefore, we interpret | yand-er

; iges, and other gifts of a simi!ar or

greater value. Such gifts cannot be accepted, even if shared by the office, because

of the important nature of the action the Bureau takes, not to mention the fact that

gg Bureau receives requests from some of its gift-giving customers for special
vors,
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The Fair Treatment Law, HRS section 84-13

HRS section 8413, entitled "Fair Treatment,” states, in relevant part, as
follows:

. No iegis!at?r or &y

unm:ed privileges, exemptions, advantages, contracts, of
traatment, for oneself or others; including but not limited to the
following:

- &

{2)

HRS section 84-13, known as the Fair Treatment Law, prohibits state
officials and smployees from using, or attempting to use, their official positions to
secure for themselves or others any unwarranted treatment or benefits, More
particularly, HRS section 84-13(2), 3 part of the Fair Treatment Law, prohibits state
officiale and employees from using or attempting to use their official positions by:

Accepting, receiving, or soliciting compaensation or other consideration
for the peﬁermance of the legislator’s or employee’s official duties
xcept as provide aw. {Emphasis added.]

HRS section 84-13(2) prohibits state officials and state employees from
accepting or soliciting any “compensation” or “consideration™ for the performance
of their official duties unless the compensation or consideration is provided for by
law. The term *compensation” is defined in section B4-3 of the State Ethics Code
to mean “any maney, thing of value or economic benefit conferred on or received
by any person in return for services rendered or to be rendered by oneself or
another.” Because the term “compensation” includes any thing of value or of

eccnomic benafn' the term cumpmsaﬁon includes gnx_g_ﬁ_m_mgy_bg_gﬂgﬂ_m

ie r respon Thss srtuaﬂon srises whan gtfts are ﬁed to
requests for special favors. HRS section 84-1 3(2) applies as well to gifts that are
given because of a state employee’s mere status as a state empiovae. In this case,
the ability to accord & special favor, whether done or not, creates a “status” gift.

HRS section 34-1 3(2) -
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it is evident and credible from what our office has been told over the years
that Bureau employees are recéiving gifts given by individuals, lawyers, and
corporations who hope to obtain special favors or believe they must provide gifts in
regard to the handling of their eubmmals to the Bureau. However, as state
employees, Bureau employees are alreae g.to perform certain
duties and responsibilities for the Bureau of Convavances‘ inc!uding giving proper
sttention to the work of Bursau customers and processing the work in an
anner, Thus, Bureau employees are not entitled to

sgtion {i.e., things of value) for performing the same

duties and responsibﬁmes that they are already paid by the State to perform.

Bureau employees who accept gifts or anything of vaiue under the
mstances discussed above, would be in violation of, ;
: nign.: We thus conclude that uraau employees
may not, In light of the above, accept gifts from those subject to the officlal action
of the Bureau.

Very truly yours,

Ftrtly

Daniel J. Moliway
Executive Director and General Counsel

DJM/deh

c: Peter Young
Robert Masuda
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