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Dear Chair Hee, Vice-Chair Shimbukuro and members of the Committee: 
 
 The Office of the Governor strongly supports

The Office of the Governor requests that the Senate Committee on Judiciary and Labor pass Senate 

Bill No. 2750. 

 Senate Bill No. 2750 as a critical measure for the State to 

address the Employees’ Retirement System (ERS)’s unfunded actuarial accrued liability, which is at 

$8.164 billion (as of June 30, 2011).  The bill proposes to revise certain employees’ compensation calculation 

of retirement pension under specified conditions.  The bill will only affect the calculation of overall 

compensation in an employee’s final years of service if it is enhanced through means of “spiking.”  The bill 

specifies the circumstances for determining that “spiking” has occurred and establishes threshold limitations 

for calculating the effect on an employee’s final compensation.   
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Chair Hee and Members of the Committee: 

The Department of the Attorney General supports this bill.   

This bill requires a public employee's last State or county employer to pay to the 

Employees' Retirement System the present value of additional benefits "resulting from spiking," 

i.e., late career spikes in the employee's compensation attributable to non-base pay compensation 

such as overtime.  The bill also limits the amount of compensation included in the "average final 

compensation" of Employees' Retirement System members by excluding from the calculation of 

"average final compensation" late career spikes in an employee's compensation attributable to 

non-base pay compensation such as overtime.  The exclusion applies to employees who become 

members of the Employees' Retirement System after June 30, 2012.  The exclusion of spiked 

compensation also applies, effective July 1, 2015, to employees who became members of the 

Employees' Retirement System prior to July 1, 2012.  Section 4 of the bill, on page 10, provides 

that the application of the exclusion to current members is subject to the provisos that: 

(1) A member's average final compensation shall not be less than what the 

employee's average final compensation would have been if the member had retired on June 30, 

2015; and 

(2) Compensation, pay, or salary earned before July 1, 2015, is not subject to the 

limits imposed by the bill. 

We believe that the foregoing provisos provide a defense to a potential legal challenge to 

the bill under article XVI, section 2, of the State Constitution, which provides that:  

"Membership in any employees' retirement system of the State or any political subdivision 
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thereof shall be a contractual relationship, the accrued benefits of which shall not be diminished 

or impaired."   

In Kaho‘ohanohano v. State, 114 Hawai‘i 302, 342, 162 P.3d 696, 736 (2007), the 

Hawai‘i Supreme Court recognized that, although article XVI, section 2 prohibits the reduction 

of benefits attributable to past services:  "the intent of article XVI, section 2 was in part to 

provide the legislature with the flexibility to 'reduce benefits as to . . . persons already in the 

system in[ ]so[ ]far as their future services were concerned.'"  (Emphasis and brackets in 

original.)  For current members, this bill applies only to benefits as to future services.  The 

benefits attributable to past services, i.e., the average final compensation based on past services 

and inclusion of the full amount of compensation for past services in the calculation of average 

final compensation, are protected by the provisos included in this bill. 

Last session, we expressed concern about the impact of Everson v. State, 122 Hawai‘i 

402, 228 P.3d 282 (2010), on S.B. No. 1268.  Everson has no bearing on the constitutionality of 

this bill.  In Everson, the issue was whether "health benefits" for state and county retirees are 

"accrued benefits" that are protected by article XVI, section 2.  The Hawai‘i Supreme Court 

ruled in Everson that "health benefits" are "accrued benefits" and therefore cannot be diminished 

or impaired.  The majority in Everson acknowledged that their decision expressed no opinion as 

to "what point in time" health benefits "accrue" and as a consequence are protected from 

diminution or impairment under the State Constitution.  122 Hawai‘i at 419, 228 P.3d at 299, fns. 

14 and 15.  The Court also did not identify what health benefits accrued.   

This bill does not apply to health benefits.  Furthermore, the bill protects the retirement 

benefits that will be accrued as of its July 1, 2015, effective date for current members. 

We respectfully request that the Committee pass this bill. 
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TESTIMONY BEFORE THE SENATE COMMITTEE ON 
JUDICIARY AND LABOR 

 
RE: SB 2753  RELATING TO THE HAWAII EMPLOYER-UNION HEALTH 

BENEFITS TRUST FUND 
 
 
 
WIL OKABE, PRESIDENT 
HAWAII STATE TEACHERS ASSOCIATION 
 
 
Chair Hee  and Members of the Committee: 
 
 
The Hawaii State Teachers Association supports SB 2753 which allows the board of the 
EUTF to create a trust fund for the purpose of receiving employer contributions that 
will pre-fund post-employment health and other benefit costs for retirees and their 
beneficiaries. 
 
Any additional financial support which can be provided to post employment benefits 
costs will help maintain and attract more teachers to the profession.  Retirement 
benefits have been hard hit in this economy and any additional benefit will be 
welcomed by our members and others considering this profession.  Health costs 
continue to rise and future financial indicators show they will not stop. We hope this 
fund will create a safety net for the future. 
 
Thank you for the opportunity to testify. 
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S.B. 2750 — RELATING TO THE
EMPLOYEES’ RETIREMENT SYSTEM

The Hawaii Government Employees Association, AFSCME Local 152, AFL-CIO
opposes the purpose and intent of S.B. 2750, which attempts to prevent unexpected
increases in pension benefits and the unfunded actuarial accrued liability of the
Employees’ Retirement System (ERS) by defining and limiting the amount of
compensation included in the average final compensation calculation.

First and foremost, overtime, and therefore by default any definition of “spiking,” is
strictly an Employer issue, whereby the Employer has direct oversight and control of
whom, how much and when overtime is granted. If the Employer perceives a situation
in which an Employee is intentionally attempting to boost their average final
compensation, then the Employer has the purview to cease authorizing the overtime.
Within the Personal Rights and Representation article in our mutually agreed upon
Collective Bargaining Agreements is language that states “the Employee shall have the
right to refuse for good cause as determined by the Employer to work overtime”
[emphasis added]. Per contract, it is the Employer’s prerogative, not the Employee’s, to
determine if the refusal is for good cause. In some cases, our members are not
afforded the option to refuse overtime, and are required to work half-shifts prior to or
after their regular shift. In other cases, Employees are required to work back-to-back
double shifts due to staff shortages, health and safety compliance, or to staff a 24/7
facility. Our members provide critical services to the community and should be
adequately compensated; both immediately in compensatory time off or overtime pay,
and also in retirement benefit calculations that accurately reflect the Employee’s work.
We find it incongruous to force an individual to work overtime and not count the
overtime hours toward their final retirement calculation.

However, understanding that the ERS is a singular entity that collects contributions from
each Employer and furnishes retirement benefits to all beneficiaries, we support the
provision that the specific Employer who authorizes increased overtime also increase
their contribution accordingly, in an effort to curb the unfunded liability. If the Employer
authorizes the overtime, it is incumbent upon them to pay all additional costs. It is our
utmost desire that the fund remain solvent and structurally in tact for all current and
future beneficiaries.

AFSCME
LOCAL 152, AFL-CIO

888 MILILANI STREET, SUITE 601 HONOLULU, HAWAII 9681 3-2991
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Finally, while we realize and understand the need to address the Employees’
Retirement System’s unfunded liability, we respectfully request the Committee to
consider the percentage of the unfunded actuarial accrued liability that is directly
attributed to “spiking” and whether or not the Employer could implement cost-
containment measures independent of the Legislature statutorily intervening. If it
becomes law, S.B. 2750, in concert with the omnibus changes provided in Act 163,
Session Laws of Hawaii 2011 will leave your government workforce with two separate
and distinct tiers of employee benefits.

We respectfully urge the committee to defer this measure. Thank you for the
opportunity to testify in strong opposition of S.B. 2750.

Randy Perreira
Executive Director
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