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TESTIMONY ON SENATE BILL NO. 687, 5.0.2, RELATING TO
PROCUREMENT

TO THE HONORABLE ANGUS L.K. MCKELVEY, CHAIR,
AND MEMBERS OF THE COMMITTEE:

My name is Rod Maile, and I am the Senior Hearings Officer for the Office

of Administrative Hearings, Department and Commerce and Consumer Affairs

("DCCA")_ Thank you for the opportunity to present testimony on Senate Bill No.

687, S.D. 2 Relating to Procurement. DCCA has serious concerns with Senate

Bill No. 687, S.D. 2.

Under the provisions of Hawai'i Revised Statutes ("HRS") §103D-709, the

Office of Administrative Hearings, DCCA, has been tasked with the responsibility
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of conducting administrative hearings for disputes arising under HRS §§1030-

310,1030-701, and 1030-702. Pursuant to current law (HRS §1030-709(b», all

procurement hearings must be commenced within twenty-one (21) calendar days

from the dates that the requests for hearing are filed.

In regards to the nature of procurement hearings, because HRS §1030-

709(b) requires that the rules of evidence apply, procurement hearings

conducted pursuant to HRS §1030-709 are more analogous to judicial

proceedings than to contested case hearings conducted under HRS Chapter 91,

the Hawai'i Administrative Procedure Act. However, despite the accelerated

time frame for the commencement of procurement hearings, and despite the

applicability of the formal rules of evidence, under HRS §1030-709, there is no

discovery process. As such, in many cases the parties are only able to find out

about specific details of a contested procurement during the course of the

procurement hearing. In almost every significant procurement hearing, the

protestor, the intervenor, and the county or State procuring entity, have been

represented by legal counsel. Consequently, it is not uncommon for hearings to

take place over the course of several days, and involve evidentiary presentations

of highly technical data and extensive financial information.

Consequently, it would be very difficult for the parties to complete the

hearing process and have the hearings officer issue a decision within thirty

calendar days from the filing of the request for hearing.
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DCCA would also like to note that Senate Bill No. 687, S.D. 2, would

require that judicial review proceedings being completed within thirty (30) days

from the filing of the application for judicial review, and the current provisions of

HRS §103D-710(c) require that the record on appeal be transmitted to the circuit

court within twenty (20) calendar days. Accordingly, it would appear that under

Senate Bill No. 687, S.D. 2, the parties will have very little time in which to

present their respective positions to the court, in order for the court to be able to

make a final determination within thirty (30) days from the application for judicial

review.

Finally, Senate Bill No. 687, S.D. 2 proposes that if a procurement hearing

or the judicial review is not "resolved" by the 30th day after the filing of a request

for hearing or for judicial review, then the administrative body or the court will

lose jurisdiction and that the award of the procurement shall be deemed final.

DCCA would note that the Hawai'i Public Procurement Code already contains

specific statutory remedies including provisions that allow the procurement

process to progress even while the procurement hearing is pending.

Given the intent of the Hawai'j Public Procurement Code, and for the

reasons set forth above, DCCA has serious concerns with Senate Bill No. 687,

S.D. 2.

Thank you for the opportunity to testify on this bill.
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RELATING TO PROCUREMENT.

Chair McKelvey, Vice-Chair Choy and committee members, thank you for the
opportunity to testify on SB 687, SD2.

The State Procurement Office (SPO) supports the intent ofthis bill on a final decision of
a procurement protest shall be issued within 30 days ofa request for hearing, or subsequent
judicial review. This amendment will expedite the protest process to result in a timely award of
the contract.

Thank you.
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Honorable Representative Angus L. K. McKelvey, Chair
Honorable Representative Issac W. Choy, Vice Chair
Members of the House Committee on Economic Revitalization,
Business, and Military Affairs
Hawaii State Capital
415 South Beretanla Street
Honolulu, HI 96813
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Dear Chair McKelvey, Vice Chair Choy and the House Committee on
Economic Revitalization, Business, and Military Affairs:

For the Record my name Is Buzz Hong the ExecutIve Director for
the Hawaii Building & Construction Trades Council[ AFL-CIO. Our
Council is comprised of 16~construction unions and a membership
of 26/000 statewide.

The Council SUPPORTS the passage of 5B687[ SD2 that clarifies
procurement code to require a final decision to be issued within
thirty days of the receipt of the request for hearing. Requires a
judiCial decision within thirty days of the fillng of the application for
judicial review.

Thank you for the opportunity to submit this testimony in support
of 5B687, SD2

Sincerely,

V'ft+ndAt
William "Buzzll Hong
Executive Director

WBHfdg
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By Al Lardizabal, Director of Government Relations
Laborers' International Union of North America, Local 368

To the
Committee on Economic Revitalization, Business and Military Affairs

Tuesday, March 17,2009, 7:30 a.m.
Room 312, State Capitol

Honorable Angus L.K. McKelvey, Chair; Honorable Isaac W. Choy, Vice
Chair and Members of the Committee:

The Laborers' Union supports SB 687 SD2 that clarifies the procurement
code requiring final decision to be issued within thirty days of receipt of the
request for a hearing. The bill also requires a judicial decision within thirty
days of the filing of the application for judicial review. In either case, the bill
imposes a thirty-day limit for the resolution of the protest or the award of the
procurement stands.

Since the American Recovery and Reinvestment Act of 2009 imposes a
strict time-line to obligate and spend the funds, this measure is deemed
necessary to comply with the federal law and utilize to the maximum
amount possible, the funds therein.

Thank you for the opportunity to submit this testimony in support of the
measure.


